1.0 Sources of Criminal Law
1.1 CA 1867 – some to Federal Parliament, some to provincial Parliament

· Federal Parliament:

· s.91(27) criminal law and procedure, but not criminal courts

· s.91(28) Penitentiaries – jurisdiction/payment of

· Provincial Parliament:

· s.92(6) – public prisons and reformatory prisons

· s.92(13) – property and civil rights

· s.92(14) – administration of justice, including courts of criminal jurisdiction

· s.92(15) – Punishments for breaching provincial laws within provincial constitutional jurisdiction

1.2 Criminal Code
· Codifies CL system of criminal law on terms set out in ss. 8 and 9

· s.8(3) - preserves CL justifications and defences except where altered or inconsistent with the Code or another Act

· s.9 – CL offences, UK criminal law, pre-federation provincial criminal law no longer have effect

1.3 Charter – set out constitutional rights and freedoms, and limits of those rights/freedoms. Profoundly affects criminal law. Changed pre-existing criminal law and affected interpretation and CL defences.

· s.1 – sets limits on Charter, if pressing reason to, a right can be infringed

· eg. terrorism seen as pressing enough reason

· Cross reference with Oakes Test
· s.2 – sets out freedoms of conscience, religion, thought, expression, peaceful assembly and association

· s.7 – right to life, liberty and security of the person, and right not to be deprived of these things except in accordance with fundamental justice

· s.8 – right to be safe from unreasonable search and seizure

· s.9 – right not to be arbitrarily detained or imprisoned

· s.10 – post-arrest and detention rights

· s.11 – rights that arise when person charged with offence

· s.12 – protection against cruel and unusual treatment

· s.13 – right not to have compelled self-incriminating testimony used against you

· except where charge from false testimony

· s.14 – right to an interpreter

· s.15 – equal before/under the law, equal protection and benefit of law without discrimination

· s.24(1) – court may grant remedy for Charter breach

· gives the Charter teeth – allows court to grant remedies

· s.24(2) – evidence got in breach of charter must be excluded in some circumstances

· eg. Pot obtained in a bust in violation of s.8 rights

· s.32(1) – Charter applies to Federal/Provincial Parliament and Government

1.4 CA 1982

· s.52 – sets out principle of constitutional supremacy and processes for amendment

· everything else is subordinate to the Charter/Constitution

· there are sections of the CC that can’t apply b/c unconstitutional

· eg. s.231(4) – Murder of Peace Officer automatically 1st degree murder. Ruled unconstitutional ( have to prove it’s 1st degree like any other murder

2.0 Interpretation
2.1 Interpretation Act

Sets out general principles of statutory interpretation

· s.3(1) – Act applies unless contrary act appears

· if situation where conflict b/w CC/interpretation act ( CC wins

· s.11 – “shall” is imperative, “may” is permissive

· s.12 – when read CC’s language, should interpret words fairly/liberally so get what parliament trying to accomplish

· s.33 – tries to expand the law without having to have tons of subsets

· (1) – feminine imports masculine (v.v), and both import corporations

· (2) words in singular import plurals and v.v.

· (3) if word defined, other forms of word have same meaning

· def’n of corporation applies to corporations
2.2 Principles of Statutory Interpretation

1. Find the relevant statutory provision (use the index)

2. Give meaning to every word in the provision ( not enough to paraphrase

a. Check for statutory definitions in section creating offence or in nearby section, at beginning of that part, in s.2 CC, or in interpretation act.

b. Check for judicial definitions, including judicial definitions of statutory definitions. ONLY USE SECOND.
c. if not a/b then look to dictionary definition

d. Supplementary aids to c including legislative history, purpose of provision, comparison between French and English versions, etc.

i. Eg. did willful get inserted at some point? If so, what did Parliament say about it when they did?

3.0 Criminal Proceedings
3.1 Commencement of:

· Begins with “Naming” – perception of wrong being done
· Police officer witnesses offence being committed, or

· Citizen makes complaint to police, and police investigate
· If officer believes there is evidence to justify prosecution ( fill out charging document called an information.
· Crown prosecution now considers case ( need to know that proceeding would serve public service
· Defendant’s lawyer can meet with crown prosecutor and convince them not to go to trial ( eg. not have all the evidence, not in public interest to go, etc.
3.2 Criminal Trial

1. Arraignment – formal reading of the charge
2. Plea Entered – if Guilty, accused is sentenced. If not guilty, continue on
3. Crown case – calls witness, crown examines, then Defence can cross examine
4. Crown case closed
5. Defence may make a motion of No Evidence
· Crown may reply
· If Judge rules in favour of motion, accused acquitted
· If Judge denies motion, Defence may go to step 6 or may choose not to call evidence and go to step 7
6. Defense case – defence calls witness, defence examines, then crown cross examine

· Documentary/real evidence may also be entered as evidence

7. Defence case closed

8. Closing arguments – If defence called evidence then Defence goes first.

9. Judge’s ruling

3.3 Appellate Review
· Both Crown and accused may appeal on the ground that there was an err in law, this can happen when:

· Judge makes an incorrect evidentiary ruling

· Errs in explanation of the law to the jury (in trial by jury)

· Misstates the law in reasons for judgment (in trial by judge alone)

· Error must be sufficiently important to result that there is a reasonable possibility that the verdict would have been different

· Accused may also an unreasonable verdict that is unsupported by evidence

· Accused asking CA to find no reasonable jury, properly instructed, could have convicted the accused based on the evidence

· Finding of unreasonable verdict – conviction overturned/accused acquitted

· Accused can appeal on basis of miscarriage of justice – eg. when Crown engaged in misconduct, or when jury was not impartial, or when expert witness given false evidence. 

· If successful – court may order new trial or acquit the accused


F – L was a stockbroker convicted of Fraud at trial. L appealed on the grounds that the trial judge erred in directing jury that proof beyond a reasonable doubt was to be determined in its ordinary everyday meaning. Manitoba Court of Appeal granted L’s appeal, and ordered a new trial. The Crown appeal to the SCC.

R/A – appeal dismissed – TJ failed to explain the proof fully/properly

- TJ should have explained that reasonably doubt intertwined with presumption of innocence and that the burden of proof was on Crown and never shifted to accused

- Reasonable doubt is not proof of absolute certainty, and should not be described as an ordinary expression that has no special meaning in the legal context.

- RD is doubt based on reason and common sense, which must be logically based upon evidence or lack of evidence.

Note: Establishes that TJ has to tell jury what beyond a reasonable doubt means.

· Provides a potential script for instructing jury about RD. Don’t need exact words

F – JHS convicted of sexual assault, but NSCA set aside conviction because of misdirection about “beyond reasonable doubt”. Crown appealed to SCC.

R/A – Appeal allowed, JHS’s conviction reinstated.

· Affirming R v. W(D) [1991] SCC, where credibility is a central issue at trial, TJ must explain relationship b/w credibility and Crown’s burden of proof.

· W(D) sets out three rules when A’s credibility at stake:

1. If jury believes A, then must acquit

2. If jury doesn’t (wholly) believe A but is left with RD after hearing evidence, must acquit

3. If jury doesn’t believe A and A’s evidence doesn’t raise a RD, but accepted evidence does not prove offence BRD, then must acquit.

· JHS elaborates on these rules based on subordinate courts:

1. First rule, applies when jury believes exculpatory explanation

2. Second rule, applies when jury disbelieves parts, but not all, of A’s exculpatory explanation, or does not know who to believe. It can’t support acquittal if A’s exculpatory evidence is disbelieved.

3. When jury doesn’t know who to believe, the jury must acquit (New to JHS)

· Test for whether instructed jury about RD well enough: could the jury be under any mis-apprehension about correct burden of proof. Take instructions as a whole.

Note: This reasoning only applies to elements the Crown proves BRD not to reverse onus provisions (not to situations where P has to prove something to balance of probabilities) 


F – A appealed from his conviction for two counts of first degree murder. One ground was that TY had not properly instructed jury re RD. Iacobucci J. allowed the appeal on this ground, L’Heureux-Dube J. dissented.

Per Icobucci
· TJ instruction must distinguish proof BRD from proof to balance of probabilities. Best way to do this is to describe it as “much closer to absolute certainty”.

· RD must be defined as unique to legal process, not by analogy with ordinary or everyday reasoning, or by synonym, or using language of morality.

Per L’Heureux-Dube
· TJ’s instruction in this case was adequate to convey the principle that the standard is much closer to absolute certainty than to balance of probabilities

· Appeal courts shouldn’t isolate single phrases from the context of a broader charge, and order new trials on the basis of these single phrases. Instead, read the entire charge. (Just b/c used a specific phrase shouldn’t invalidate entire charge).
What Lifchus/JHS/Starr Tell us about RD:

· Trail judge has to instruct jury what BRD means (Lifchus)

· There isn’t a specific script the judge has to follow. Looking for substance (JHS)

· Certain things a judge shouldn’t say (Lifchus), eg. RD analogous to normal use/moral certainty

· Must distinguish RD from balance of probabilities (Lifchus)

· RD is not absolute certainty (Lifchus), but is much closer to absolute certainty than balance of probabilities (Starr)

· Should try to give instructions similar to those in Lifchus/Starr/W(D)
· If A’s credibility is involved then use JHS. Statements outside of court could also affect A’s credibility.

4.0 Classifying Offences
4.1 Summary Conviction Offences

· Tried by judge alone in provincial court with no preliminary hearing
· Usually maximum of 6 months imprisonment and $2000 fine (but offence creating section may vary this.

4.2 Indictable Offences
· Generally more serious and may only be created by federal parliament

· Place and mode of trial vary with type of offence – 3 different types

1. s.533 offences – within absolute jurisdiction of provincial court. 

a. Judge alone

b. No preliminary hearing

2. s.469 offences – w/in absolute jurisdiction of superior court (eg BCSC)

a. generally involve preliminary hearing

b. trial by judge and jury unless parties agree to trial by judge alone

3. Elective offences – all indictable offences not listed in s.533 or s.469

a. Accused can elect place and mode of trial

i. Provincial court (judge alone)

ii. Superior court – judge alone

iii. Superior court – judge and jury

4.3 Hybrid Offences
· May be tried as summary or indictable offences at Crown’s choice
· Offence creating section will usually make hybrid nature off offence clear

· Place and mode of trial are decided by Crown’s decision

5.0 Proving the Crime – Evidential Burden & Burden of Proof
5.1 Preliminary Hearing

· Test for committing Accused to stand trial:

· Has the Crown introduced some evidence on each element of the offence upon which a reasonable jury, properly instructed, could convict?
· Judge looking for some evidence of Mens Rea and Actus Reus

· Doesn’t have to be strong evidence, just evidence “if believed”

· If test is not met the accused is discharged

· Discharge = can be recharged

· Acquitted = can be recharged for the same offence

5.2 End of Crown Case
· Defence may make “no evidence” motion”

· Crown has failed to introduce some evidence on each element of the offence that, if believed, could prove offence beyond a reasonable doubt
· Issues of credibility/reliability don’t come in – assuming evidenced is believed, is it enough? 

· If this motion is successful, accused acquitted

· Preliminary/“no evidence” motion are both testing the Crown’s case, but different then later on, b/c credibility of evidence not an issue.

5.3 General legal/persuasive burden of proof

· Presumption: Accused is innocent until proven guilty, beyond a reasonable doubt

· Onus on Crown to prove all elements of offence beyond a reasonable doubt

· This burden in CL and is enshrined in s.11(d) of the Charter
· Some exceptions: eg. 16(3) – Insanity – displaces original burden/burden on accused

5.4 Reverse Onus Provisions

· Place an evidentiary burden on accused to adduce some evidence on an issue, and a legal burden to establish the proposition on a balance of probabilities (eg Oakes  and  Whyte – later on)

· Need to consider s.11(d) Charter in reverse onus provisions

· 11(d): presumed innocent until proven guilty according to law in a fair and pubic hearing by an independent and impartial tribunal

· s.16(3) is an example of a reverse onus provision – it displaces the original burden

5.5 Mandatory Statutory Presumptions
· Requires jury to presume from one fact that another fact occurred

· eg. Downey s.212(3) – presumption that if live with a prostitute, then living off the avails of prostitution

· Place evidentiary burden on accused to displace a statutory presumption by pointing to evidence to the contrary that will raise a reasonable doubt about whether the presumption is correct.

5.6 Permissive Presumptions

· Allow, but not require, jury to infer one fact from another
· This presumption may also be displaced by accused’s evidence
5.7 Defences
· Accused must bring an “air of reality” to the defence before it’s left to jury

· ie. Accused must bring some evidence that has the potential to raise a reasonable doubt.

· If this evidentiary burden is met ( Crown must disprove the defence beyond a reasonable doubt

· Some defences operate as reverse onus provisions, and require the accused to prove the defence to a balance of probabilities

· These raise s.11(d) issues

6.0 Proving the Crime II: The Burden of Proof and the Charter

6.1 Relevant sections of the Charter: ss.1, 7, 11(d), 24

6.2 Charter Analysis 3 stages:

1. Is there a Charter breach?

2. If so, is the law saved by s.1 of the Charter?

3. If not, is there a remedy under s.24 of the Charter?

6.3 Is there a Charter breach?

· ss.7 and 11(d): burden of proof is on the Crown (innocent until proven guilty)

· Interpret Charter purposively (Oakes)

· Any law which raises the possibility that A might be convicted despite the existence of RD will breach 11(d). (Oakes)

· Oakes/Whyte demonstrate that this includes a reverse onus provision

· Whyte extends this to a reverse onus excuse

· Downey reflects that it also includes a mandatory statutory presumption

6.4 Is the Law Saved by s.1 of the Charter?

· s.1: Charter subject only to such reasonable limits that can be justified in a free and democratic society.

· Onus to prove constitutionality rests on party seeking to uphold provision

· Evidence generally required, and should be “cogent and persuasive and make clear…the consequences of imposing or not imposing the limit.” (Oakes)

· Oakes Test:

1. Is there a substantial and pressing objective, i.e. one worth overriding constitutionally protected right or freedom?

2. Is the law proportionate to the desired objective?

Oakes: threefold test

i. Is the measure carefully designed to secure the objective? (Is there a “rational connection” b/w the two?)

a. At minimum the provision must be “internally rational” (eg. there must be a rational connection b/w poss./trafficking)

ii. Does the measure minimally impair the Charter right?

iii. Is there proportionality b/w the effects of the measure and the objective?

F – Appeal concerned s.8 of the Narcotic Control Act, which was a reverse onus provision that if the accused was in the possession of a narcotic, he is presumed to be in possession for the purpose of trafficking. Ontario CA held that this was unconstitutional b/c it violated the presumption of innocence in 11(d), the crown appealed.

I – Can the violation of the Charter be justified?

R – Court establishes a test (Oakes Test):

3. Is there a substantial and pressing objective, i.e. one worth overriding constitutionally protected right or freedom?

4. Is the law proportionate to the desired objective?

ii. Is the measure carefully designed to secure the objective? (Is there a “rational connection” b/w the two?)

iii. Does the measure minimally impair the Charter right?

iv. Is there proportionality b/w the effects of the measure and the objective?
A – 1. Decreasing narcotics trafficking is a substantial and pressing objective.

2. Is the law proportionate to the desired objective?

i. NCA fails this step b/c it is overinclusive (eg. possession of a small/negli-gible amount of narcotics doesn’t support an inference of trafficking)

C – NCA violates the Charter and isn’t saved by s.1

Note: Oakes about stopping stigma attached to being charged. Wants to stop innocent people from being charged, prevent wrongful convictions.


F – W found asleep at wheel with key in ignition. Charged with under s.234 with DUI. W argued that 237(1)(a) should be held unconstitutional since it has a reverse onus rule (presumed to be driving vehicle unless prove otherwise), and violates 11(d) of the Charter.

I – Can this violation of the Charter be justified?

R – Oakes Test

A – 1. Preventing drinking and driving ruled to be a substantial and pressing objective

2. Is the law proportionate to the desired objective?

i. There is plainly a rational connection b/w the proven fact (A was in the driver’s seat) and the presumed fact (A had care/control of car). This connection is “direct and self-evident”

ii. Minimal Impairment of right?

Court considered the objective being sought, and crown presented historical evidence about the difficulties of getting a conviction. On this evidence court ruled that s.271(a) was a “restrained Parliamentary Response to a pressing social problem.”

iii. Proportionality?

Yes. Court acknowledges that difficult for crown to prove BRD person had intent to drive. It would be impractical for crown to prove intent to drive (hard to stop DD. When stop? Car in ignition, car in drive, etc?)

C – Court rules that s.237(1)(a) is a valid infringement of a Charter right.

Note: Whyte changes Oakes test as applies it
· Oakes: impairment had to be as little as possible

· Whyte: impairment of right doesn’t have to be as little as possible


F – Provision at issue s.195(j), which presents the presumption that if you’re living with a prostitute, then you’re living off the avails of prostitution. 

R/A – Apply the Oakes test.

1. Substantial/Pressing Objective?

Yes. It’s very difficult to convict Pimps b/c prostitutes unwilling to testify.

2. Law proportionate to desired objective?

i. Rational connection: Yes. Often connection b/w men with close ties to prostitutes/living off avails. 

· Prob: slippage b/w1/2. Not to objective

ii. Minimal Impairment: Yes. Parliament needn’t choose least intrusive measures only matters if Parliament could’ve done something as effective but infringe less. Parliament choose a reasonable balance in this case.

iii. Proportionate: Yes. Relatively minor infringement and a really important objective so proportionality is met.

7.0 Elements of an Offence – Actus Reus
7.1 Determining the Actus Reus
Defined as the “prohibited act”. Helpful to divide AR into 3 components, but not all offences have all 3:

· Conduct: what acts or omissions must the Crown prove? The doing word, look for verb (describing word).

· Circumstances: may include presence or absence of particular surrounding facts.

· Consequences: the offence may require the Crown to prove that a particular result ensued from A’s conduct. 

· Where consequence is necessary, Crown must also prove causation
7.2 Lesser Included Offences

Accused may be convicted of:

· An offence with which s/he is charged; or

· An offence that is included within the charged offence

Included offences may be:

· Specified in the CC

· Included by the operation of s.662(1) CC:

· Because the crown has phrased the charge in a way that incorporates a lesser offence (for example, assault with a deadly weapon as a lesser offence to attempted murder)

· Because the lesser offence is necessarily committed in the process of committing the greater offence, or

· Because the accused attempted to commit the charged offence, but did not complete it (s.662(1)(b))

7.3 Principle of Legality
· Charter s.11(g): right not to be found guilty of a criminal offence unless the relevant act or omission was, at the time, an offence under Canadian or international law or criminal according to the general principles of international law.

· Effect: Establishes constitutional limits to criminalization

· CC s.9: CL offences, U.K. criminal law, pre-federation provincial criminal law can no longer form basis of criminal conviction. (except contempt of cout)

· Effect: Expresses Federal Parliamentary intention to codify criminal law within CC and other statutes


F – Frey was caught peeping into the window of Fedoruk’s house. Fedoruk caught Frey, brought him back, called the police and Frey was arrested and charged with violating the CL offence of breaching the peace.

R/A – Frey’s conduct not a criminal offence, but said to be criminal at CL at trial.

- There is no crime unless it is in the CC, or by authority of previous case, or enacted by Parliament

- Anything becoming crime has to be enacted statutorily first.

7.4 Omissions

Liability for an omission may arise:

· Where the statute expressly imposes a duty to act;

· Where it is clear that the offence can be committed by a failure to perform a duty, but the statute does not spell out the duty (Thornton)

· Where the statute may be interpreted in a manner that imposes liability for an omission (Moore)


F – F was stopped by a cop, cop told him to pull over, F stopped car on cop’s foot. Finding of fact that F didn’t mean to put the car on his foot in first place, but refused to move initially.

I – Was refusing to move car enough for AR of assault?

R/A – to constitute assault, some intentional act must be done, a mere omission to act cannot amount to assault.

- distinction b/w complete acts (though results may continue) and continuing acts

- found the act not completed – turning ignition off/failing to move/etc all part of original act, so MR part of original act

- Dissent: not like F, but difficult to say that F intended to put car on foot.

Effect: Requirement of contemporaneity b/w AR/MR

· Reflects judicial reluctance to punish omissions in absence of clear statutory language or precedent

· One way to circumvent this requirement is to interpret related actions as a “continuing act” as the majority did in Fagan.


F – M ran a red light on a bike and then refused to stop when requested to so, was charged with obstructing a police officer.

R/A – Maj: s.450(2) CC (s.495(2) today) imposes a duty on police officers to try to ascertain A’s identity in order to issue a ticket. A’s failure to identify himself obstructed police effort to discharge duty.

- b/c cop has duty to ask there is a correlate implicit duty to answer (failure = obstruction)

- Dissent: (Dixon J.): Following Frey v Fedoruk
- CL shouldn’t impose duty to identify self to anyone without express statutory provision

-“Omission to act in a particular way will give rise to criminal liability only where a duty to act arises at CL or is imposed by statute”

- No duty to identify oneself in A’s circumstances arises from statute or CL

Note: Dixon judgment followed in later judgment (Greaves)

- Can imply duty to act in statute in certain circumstances, but limits are debateable

- Moore (majority) may no longer be followed


F – T donated blood to red cross knowing he was HIV+

R/A – CL duty to refrain from acting in a way that is reasonably/foreseeably/likely to cause serious bodily harm to another person is a “legal duty” or “duty imposed by law” for the purposes of CC. 

- “unlawful act” means an act proscribed by legislation.

Effect: A CL duty constitutes a “legal duty” that may form the basis of criminal liability.

7.5 Voluntariness

Voluntariness becomes a defense where:

· A voluntarily consumed drugs or alcohol and alleges intoxication

· A alleges that s/he was suffering from a disease of the mind

· A alleges that he was in a state of automatism


F – A’s car skidded onto left hand side of road and collided with another car

R/A – A was on the wrong side of the road by virtue of “an involuntary act, for which he is not to blame.”

- The offence of driving on the wrong side of the road incorporates at least as much MR as to require Voluntariness in this regard.

Effect: The requirement that an illegal act be voluntarily performed is a minimum requirement for finding A guilty of a crime that outlaws this act.


F – A hit victim with telephone receiver in a “reflex action” after victim hit A.

R/A – “Some intent is a necessary ingredient in an assault occasioning bodily harm”

- A reflex action is not a voluntary action for this purpose.

Effect: Provides an example of an involuntary action.

- Here, Voluntariness was analysed as an aspect of the AR (this is now settled law).

7.6 Causation
7.7 Structure of Analysis:

1. Ask whether the AR of the offence includes a consequence. If so, the Crown must prove factual and legal causation. 

2. Factual Causation may be analysed by asking “but for the accused’s actions [or omission], would the consequence have ensued?”

3. Legal Causation is sometimes specified in the statute (eg. ss.224-6, homicide). Even if causation is statutorily defined, it may be necessary to consider the CL as well.

4. Common Law: legal causation requires the trier of fact to consider whether the accused’s actions [or omissions] were “more than a trivial cause” of the consequence (Smithers). Whether contributing factor beyond de minimus range.

· In Nette,  a slim majority held that these words are equivalent to requiring that the accused’s actions be “a significant contributing factor” to the consequence.

· Minority opinion (L’Heureux-Dube J.) said this elevates the Smithers test

5.  For some types of first degree murder, there is an additional test for the extent of A’s participation in the killing.

· Harbottle: SCC held that to constitute first degree murder under s.231(5), A’s actions must be an essential, substantial and integral part of the killing. This usually requires A take a physical role in the killing.

7.8 When to consider Causation

· Analyse AR under the conduct/circumstances/consequences rubric

· Causation becomes a factor if AR incorporates consequences

· Be alert, statutory wording may be subtle – it may not use the word “cause”

7.9 Factual Causation

F – Soldier stabbed, friend carried him to hospital (dropped him a couple of times). Doctors mistreated him, and died.

R/A – Though the doctors mistreated him, it was the original stabbing that ultimately led to his death, thus, the man who stabbed him is responsible.


F – A stabbed girl who was JW, JW refused blood transfusion and died. A tried to say that it was the refusal of blood transfusion that caused the death.

R/A – Ruled the victim’s religious beliefs were not a defense. Stab wounds caused death.


F – A bound elderly victim in course of robbery, then left her tied up. The victim died 1-2 days later of asphyxiation.

I – Did A’s actions cause the death (factually)

R – Smithers: act has to be a contributing factor, and it has to be outside de minimus
A – Maj: The Smithers test should be phrased positively – as a “significant contributor”

· “Factual causation…is concerned with an inquiry about how the victim came to his or her death, in a medical, mechanical, or physical sense, and with the contribution of the A to that result.”

Dissent: new language alters the test ( creates a higher standard

· To say that “I don’t dislike” is not the same as to say “I like”

· “Not insignificant” not same as “significant”

· This shift would benefit the accused, L’Heureux-Dube resisting this.

F – Experts testified that victim’s death was caused by medication, not by wound which had almost healed when victim died.

R/A – A did not cause victim’s death b/c the medical care was so negligent that in the circumstances it severed the link b/w A’s actions and the victim’s death.

 - This case can be interpreted as one in which factual causation was not established

7.9(1) Legal Causation

· Legal causation “is concerned with…whether an accused person should be held responsible in law” for the consequence. (Nette)

· The legal standard of causation is set out in Smithers: A’s actions must be more than a trivial cause.

· Nette: this may be most simply described to the jury using the words “significant contributing cause”.

· Tying factual/legal causation: “The difficulty in establishing a single, conclusive cause of death does not lead to the legal conclusion that there were multiple operative causes of death…[intervening factors] will be significant, and exculpatory, if independent factors…legally sever the link that ties [A] to the prohibited conduct”(Nette).

· The fact that the victim refused medical treatment does not break the causal link b/w A’s actions and the consequence. (Blaue)
· A isn’t entitled to rely on any standard of “reasonableness” in relation to a victim’s actions after being assaulted (s.224 CC)

· Smith: no reasonable conclusion could be reached except that the victim’s “death resulted from the original wound” (s.225 CC)

7.9(2) First Degree Murder

F – A held down victim’s legs while she was strangled by another assailant.

R/A – s.231(5) (murder is first degree if trying to commit crime in certain other areas) requires that A’s actions constitute an “essential, substantial and integral part of the killing”.

- This requires an active role – usually a physical role – in the death

8.0 Elements of an Offence - Mens Rea
· Statute often silent about MR, need to know what to do when this happens

· Begin with the presumption of subjective MR

8.1 The Subjective Approach
· R v Beaver [1957] SCC

· F – A party to sale of heroin, some evidence suggested A believed content to be lactose. A was charged with possessing and selling heroin. Appeal succeeded in relation to possession.

· R/A: - court careful to use the chemical name of heroin b/c it’s the prohib’d sub

- according to s.4(1)(d) Opium/Narcotics Act the AR of possession is the possession of prohibited substance, AR of selling is any substance represented/ held out as drug (circumstance: doesn’t have to be drug)

- Even where the statutory language does not stipulate a MR requirement, that requirement is presumed in the absence of clear language to the contrary or a necessary implication to that effect.


- possession requires at least K of what possessing

- Selling, since diff AR, doesn’t matter that A not know what selling, he intends to hold it out there as heroin.

· Beaver tells us what CL will do where no MR in statute. If Parliament wants to criminalize people w/out MR they must make it very clear, otherwise will read MR in, even if CC is quiet.
· R v Sault Ste. Marie [1978] 

F – A what charged discharging  pollution into a water source.

R:
confirms Beaver 

If the relevant offence is a “true criminal offence”, the Crown must establish a mental element.


Negligence is insufficient to establish MR when presumption of intent read in


8.2 Intent and Recklessness
· R v Buzzanga/Durocher [1980] 

· F: B/D charged with willfully promoting hatred against an identifiable group, namely French Canadians. They had printed a brochure that (in their testimony) was intended to create “controversy, furor, and an uproar”.

· I: What constitutes willful promotion of hatred?

· R/A: The meaning of “willful” is context dependent, and won’t necessarily be interpreted the same way whenever it is used

- It’s meanings vary from “intentionally”, to “recklessly”, to “importing an act that is done intentionally”.

- In this case, willfully means “with intention of promoting hatred, and does not include recklessness.”

- this interpretation reflects Parliament’s choice to use a word that connotes balance b/w freedom of expression and public order

- willfully requires intention in context of this offence

- Actual intention can be satisfied where jury finds A had subjective foresight of a certain or substantially certain consequence and proceeded anyway.

· Intention has been used to include purpose + foresight, purpose or foresight.

· Foresight “that a consequence is highly probable, as opposed to substantially certain” is not the same as an intention to bring about that consequence

· But where person subjectively foresees that a consequence is certain or substantially certain, intention will generally follow.

· Buzzanga: Intention established where As intended to promote hatred, or where As foresaw that promotion of hatred was a substantially certain consequence, but nonetheless proceeded.

· “Recklessly” normally (but not always) requires subjective foresight of the consequences and a decision to proceed regardless. 

· Buzzanga: intention to create controversy etc isn’t the same as the intention to promote hatred, and the TJ shouldn’t have equated them.

· R v Theroux [1993] 

· F: A was convicted of fraud. He promised homebuyers that their deposits would be protected by insurance, knowing that this was untrue but believing it would never become an issue.

· R/A: Important to distinguish b/w mental elements of a crime (eg Voluntariness) and MR (guilty mind or wrongful intention).
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