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Histories, Definitions and Legal Change

Themes running throughout the class

· Relevance of history of family law

· Definitions and constructions of childhood

· Effect of deviance from traditional family model

· Relevance of public-private divide b/t public sphere of mkt & private sphere of family

· Role of religion in family law

History of the Family

Historically, family has been defined according to heteronormative model / 3 aspects:
1) Nuclear (two adults; monogamous; hetero; married; dependent children);

2) Biological or sexual division of labour (divided along gendered lines);

3) Family as private haven (free from state intervention)

Families were historically defined by their form. Absent above qualities, you didn't qualify as a family.

QUERY: To what extent is this a meaningful definition today?

Early 1900s: Early Common Law Families 

· Husband was head of the household

· Wife and children were subsumed under the husband

· Once a woman got married, her property & body became subject to her husband's

· Included sexual rights to a wife - so rape w/in marriage had no criminal consequences

· If a woman left her husband, husband had automatic custody rights to children

Late 1800s - Early 1900s: Events (i.e. industrial capitalism) affected labour relations at home   

· Products could be bought outside home / didn't need to be made at home anymore

· Canada went from a rural society to an urban society

· Men went out to work in industry, giving women autonomy w/in home

· the home became the woman's domain

· Increased state regulation of the family

· Men were asked to pay for deserting families

· Compulsory schooling introduced

· Child protection introduced

· Introduction of the welfare state

· Accentuated public-private divide: public was for men; private for women

· But still a middle-class, white view of the world

· Idea that "housework" was not paid and ( had no economic value.

· Still debated in fam law today - how to evaluate value of housework? 

· Other women cont'd to work - i.e. immigrant fam's generally needed 2 incomes / their public-private split was less pronounced

1960s and 1970s: Challenges to nuclear family emerge

· Women's Rights Movement; Children's Rights Movement; no-fault divorce

· Switch to gender-neutral language in fam law: from "mothers and fathers" to "parents"

· Increasing use of slogan: "the private is political"
· Movements emerge around domestic violence and child abuse
Role of History in Family Law

1) Shows fam law's attempts to catch up to social context - generally, fam law is 10 years behind

2) History pervades many fam law debates today - i.e. obligations of a man to an abandoned wife 
3) How should law respond to changing labour patterns in the family? Still gendered division of labour?

4) As private sphere gets more public scrutiny, how has law responded to domestic violence/child abuse?

Children

How we think of children/childhood will impact how we think about child custody laws and child protection. Many debates on the understanding of childhood/children. Definitions of childhood/children are managed by many disparate institutions: educators, labour law, criminal law, child protection legislation, reformatories, etc.  

QUERY: What are some of the law’s assumptions about childhood might be? What are the consequences of these assumptions?

· A time of vulnerability and innocence

· A time for education & learning - not work (very modern / Western idea)
· Sense that children aren't always responsible for their actions - see separate criminal justice system for children. Has an impact on definition of "parents".
· Childhood is an evolving process - cf. different ages of majority

· UN Declaration on Rights of Child - must understand childhood as a changing capacity

· At what age are children competent to make decision to refuse/accept medical treatment? Look at capacity of the individual child to reason.

· Age of consent to marry - at common law, it was 7 years - this has been raised by statute.

· "Best interests of the child" vary according to the decisionmaker - see clashes b/t parents and the state over when to give a child a blood infusion.

Family law discourse suggests that a "normal childhood" exists - one that is free from state intervention and work, and full of education. Deviance from this norm creates social problems - and raises "end of the family" rhetoric - hence, historical (and current) targeting of deviants (i.e. working moms/kids, kids not getting medical treatment). 

Family law continues to make assumptions about most appropriate family form for children: (1) 2 parents are better than one, (2) mom should stay at home, (3) opposite-sex parents are better than same-sex parents.  

These concepts are also raised in custody and access law, adoption law and child protection law. But we see some recognition in child protection / custody & access law of the needs of First Nations communities (i.e. consulting w/ child's band in determining protection; placing FN children with FN adoptive families). 

Defining the modern family: form or function?

Family Statistics: 2006 Census

· Proportion of trad. fam's (mum/dad/kids) in decline, while fams w/ no children at home are increasing 
· Married or common law couples with children under age 24 living at home:
· 2006: 34% of all census families
· 2001: 44% of all census families
· 1991: 49% 
· 1981: 55% 

· Proportion of couples without children living at home:
· 2001: 41% of all census families
· 1991: 38% 
· 1981: 34%

· An increasing number of couples are common law couples:
· 2006: 18% of all couples
· 2001: 14% of all couples]

· 1981: 5.6% of all couples
· Quebec: 30% of all couples 
· (NB: USA: 7% of all couples)

· Married couples:
· 2006: 68% of all couples
· 2001: 70% of all couples
· 1981: 83% 

· Lone-parent families: 16% of all families (2006); 80% headed by women

· Massive decrease in # of sole-custody awards to women

· Slight increase in # of sole-custody awards to men

· Children who do not live with both parents: 19% of all children 

· Number of larger households has also declined

· Low-income families w/ children have increased

· 50% of the 1.2 million children who live in low-income families live in nuclear families with two parents ( challenges assumption that kids are protected from poverty by two-parent family.

· But low-income families w/ kids are disproportionately lone-parent families; 
· Although only 16% of all kids live in lone-parent families, these kids account for 39% of kids in low-income families.

· 7% of children are being raised by an extended family member (i.e. grandparent). These caretakers do not receive family financial benefits from the state.

What is law’s role in policy making about families? What principles should guide us in answering this question?  Which relationships should the law recognize and for what purpose?

Should we maintain a form/status based definition of family or introduce a functional model? Have we actually already moved to a functional model?
The definition of family will affect whether a "family" receives state benefits.

· Is conjugality (sexual relationship) appropriate in designing the receipt of state benefits?

· What about looking at interdependence in designing state policy?
Example: In BC, only married couples can rely on matrimonial property laws of province. Therefore, only married couples have presumption of equal distribution of matrimonial property, and access to tests that equal distribution will, in fact, be fair, and access to legislation that ensures that household labour is given economic value. CL couples only have access to constructive trusts, and therefore need lawyers. Mandell & Duffy would argue that CL couples should have access to the same rights as married couples - if CL couples look and act like married couples, then why does it matter if they're not married?

Do we look at form or function in defining the modern family?

· Function: If we look at function, then we should look at interdependence (Mandell/Duffy)

· Functional model would protect CL couples who assume they have same rights as married couples.

· Most lay people don't know that CL couples are treated differently in law than married couples
· So the choice to remain unmarried may be a false choice

· Choice argument: But married couples make an active choice to get married & assume these rights (which they might have actively thought about)
· The State protects the family financially - best financial family is still nuclear fam (most tax breaks)
· Product of welfare state ( encourages certain family form b/c most financial gains. 

· State also has interest in reducing poverty (esp. child poverty), so benefits flow to parents who care for children (even single moms) 
· More people in the welfare state = more benefits (State can't afford this) 

· Neo-liberal family law policy wants more people in "family model" b/c these people must provide services to each other which were previously provided by the State (i.e. childcare, child custody, etc). 

· E.g. same-sex couples are now part of "family model" and subject to same custody, support and access orders that opposite-sex couples get
Religion

What is the role of religion in determining family law disputes, i.e. via religious tribunals?

· Judeo-Christian state family law system in Canada - considering whether tribs which consider other religions should be added to this state system merely highlights Judeo-Christian nature of our current family law system.

· Same-sex debates highlight the importance of Judeo-Christian tradition in Canadian family law. See also Sharia arbitration.

· Several provinces have permitted religious tribunals to decide family disputes.

· Prior to the Sharia debate, Ontario had permitted religious tribunals for almost a decade - used primarily by Jewish individuals.

· The Sharia tribunal would have issued decisions under Ontario Arbitration Act.
· A commission concluded in favour of religious arbitration.

· In 2005, Premier McGuinty banned religious arb for all family matters.

Opponents of Religious Arbitration: Religious tribunals would favour religious freedom over the rights of those parties in front of those tribunals

· Question of meaningful choice - women may be coerced into accepting religious arbitration, or may lose community ties if they refuse to use religious arbitration.

· No judicial oversight of religious arbitration in Ontario 
· In BC, religious arbitration is arguably allowed, but it can always be reviewed by a judge.

Supporters of Religious Arbitration: Muslim women should have the choice to decide whether members of their community will decide their dispute, or whether they will use broader state system. 

· Religious arbitration would allow religious individuals privacy

· Taking away choice to use religious trib might still lead to separation from religious community

· Religious Freedom argument - why should an indv'l be prevented from entering a marriage for religious reasons, and leaving a marriage for religious reasons?

· Canadian mainstream-family-law doesn't necessarily protect women any better

· Unfair assumptions about Muslim family law - why was Jewish family law untouched for 10 years, and then system shut down after Muslim law put in place?

· Religious tribunals would get these family law matters out of the courts

The Legal Framework
Two Governing Questions:

1) Who has power to legislate?

a. Which level of government has the power to legislate in this area?

b. What legislation should you refer to?

2) What happens in shared circumstances?

a. What areas do the feds and provinces have shared power?

b. What happens in areas of conflict?

3 Axes of legal power in Family Law

1. Constitutional Division of Powers b/t federal (CA, s.91) and provincial gov't (CA, s.92)

a. Divorce Act - federal level

b. Family Relations Act - provincial (BC) level

2. Charter: Liberty rights / Equality rights / Religious freedom

3. Indian Act (Federal): Interacts w/ both fed & prov law w/ regards to matrimonial ppty
a. Rule: You cannot divide matrimonial real property that is on-reserve. 

Fact Patterns and Questions

A client comes into your office. She's been married for five years and is seeking a divorce. 

If client is seeking a divorce, you look at the federal Divorce Act. No other legislation applies. However, in these days of no-fault divorces, most divorces are uncontested.

Client tells you that she has two children; she wants custody of them as well as child support. 

Corollary issues of custody and access (maintenance, child support, spousal support) are covered by Divorce Act. Considered to be corollary issues to the divorce, and thus covered by federal jurisdiction. 

What legislation do you use if you're in a common law relationship that ends? Provincial FRA
What legislation do you use for the division of property? Provincial Family Relations Act
Can you divide matrimonial property on a reserve?

Nope. FRA doesn't apply to matrimonial property on reserve. Federal Indian Act applies in valuation and distribution of on-reserve property. But client can still use FRA for division of any immovable property that is not on-reserve, or any non-immovable property within the on-reserve family home. 

Where do you commence your action? 
BCSC because you have a divorce, matrimonial property issues, and maintenance & custody issues

Do the same jurisdictional issues apply to same-sex couples?

· Yup. A same-sex married couple is dealt with identically to opposite-sex married couple; a same-sex CL couple is dealt with identically to opposite-sex CL couple. 

· Marriage Act was amended to encompass same-sex couples. 

· No distinction b/t maintenance & property issues for same-sex couples

· But still some distinction for custody issues, b/c of legal definition of "parent"
Federal powers

Federal Divorce Act only applies to legally married couples ( NOT common-law couples

· ***But parties must apply for a divorce in order to invoke DA.
· If you've already applied for divorce, you can choose to proceed under either DA or FRA
· Parties that do not apply for a divorce must use the FRA for custody & maintenance proceedings

· Most couples choose to proceed under the FRA, since they are required to use it for matrimonial property division - thus consolidating all the issues

Practical Note: Actual divorce app may not be high priority for couple - i.e. couples may deal with division of kids & property, and maintenance orders, and never actually get divorced.  
Note: The only area of family law not covered by federal law is matrimonial property. Married couples must use provincial legislation for matrimonial property division.
Jurisdiction of Courts

Divorce Act makes provision for divorce, but confers jurisdiction to grant divorces to the superior courts of the provinces.

Constitution Act, 1867

s.91(26): Fed power over “marriage & divorce”, including corollary relief in divorce proceedings such as:

· spousal support (Zacks v Zacks)

· child support (Zacks v Zacks)

· custody and access orders (Papp v Papp)

· variation of custody orders (Skjonsby: DA still applies even after the divorce part is completely over and the only issue is the best interests of the child; still rat'l & funct'l cxn to divorce)
· interim orders (Papp v Papp; i.e. where parties need to resolve custody issues before divorce is finalized)
Federal law regarding Marriage applies to the essential elements of marriage:

· capacity to marry (eg, consanguinity and affinity, gender, or a law prescribing the capacity for divorced people to remarry)

· age
· consent
Note: Consequences of failure of essential validity vs formal validity differ - see Annulment. 

Papp v. Papp

Ratio: If granted alongside a divorce, custody & maintenance are valid federal issues. If rational & functional connection b/t divorce & order sought, the order can come under federal power. 

· "Rational & functional" test historically applied. Taken for granted now; interpreted broadly. Safe to say that any corollary issue that flows from divorce can be dealt w/ under DA.
Indian Act, 1985 (federal legislation)

General rule: Provincial legislation applies to status Indians to extent that it does not conflict with Indian Act. To the extent that there are inconsistencies, Indian Act applies. 

FRA does not apply to on-reserve real property

IA, s.88 – a court may not order division of ppty rights conferred by IA on basis of prov fam ppty leg

· So no court may order that one party shall have exclusive possession of Indian reserve ppty, unless pursuant to IA (Derrickson; Paul; prov matrimonial ppty law does not apply to immovable ppty & family homes on reserve)
· This is b/c no Indian individual can own reserve lands in fee simple as reserve lands are set aside for benefit of bands as a whole under IA
· So prov matrimonial ppty laws (FRA) do not apply to status Indians w/ real ppty on-reserve 
FRA still applies to non-status Indians & non-reserve property of status Indians

Note: Prov matrimonial ppty laws still apply to (1) non-status Indians (2) non-reserve ppty of status Inds

· Court may divide family assets that do not consist of interests in reserve land (Baptiste)
· Although court can't award an interest in & division of on-reserve matrimonial home, it can make order for compensation for purpose of adjusting division of fam assets b/t spouses (George)
Aboriginal Customary Law: Adoption & Marriage

The common law recognizes the validity of Aboriginal customary law in the fields of adoption (Casimel) and marriage (Connolly v Woolrich).

Charter of Rights and Freedoms

Charter only applies to situations where “an element of governmental action [is] implicated in the litigation.” Thus, Charter rarely applies directly to family law disputes.

Charter has impacted 3 areas of family law: 
1) Causing gov't to amend legislation to ensure that statutory provisions are Charter-compliant (i.e. changing leg so that both men & women can apply for spousal support)

2) Direct constitutional challenges to stat provisions on basis that they violate Charter guarantees [sex equality (s.15), child protection (s.7), or freedom of religion re decision-making for kids (s.2)]. Courts have flatly refused challenges, on grounds that Charter cannot be invoked in private matters w/ regards to children. "Best interests of child" doctrine should prevail over everything else.

3) Charter invoked indirectly to argue that, even in absence of req'd element of gov't or state action, judges must nonetheless take into account fundamental Charter values 

Provincial powers

Provincial law applies to all relationships: both married and common law couples. 

· Married couples must use provincial law (1) if they have not yet filed for divorce and (2) for all ppty matters (even if they have filed for a divorce)

Note: Common law couples cannot rely on provincial law for property matters.

Constitution Act, 1867 

s.92 – Provincial power over:

· s.91(12) – “solemnization of marriage in the provinces”

· s.92(13) – “property and civil rights in the province”.

s.92(12): Solemnization of Marriage in the Province

Marriage Reference (1912) – extended prov power to enactment of “conditions as to solemnization which may affect validity of contract”
Facts: Fed gov't had passed law which made valid marriages that were validly performed in the jurisdiction in which they were performed
Issue: What falls within federal power of marriage? Was federal law valid?

Ratio: Solemnization power is within provincial power. But egal essence of marriage is within federal power (age, sex & legal capacity). Now a clear distinction b/t fed & prov powers in relation to marriage.

Holding: Federal law was invalid b/c it improperly assumed that fed gov't had power over all aspects of marriage. Feds do not have power to determine issues of solemnization. 

Provincial power regarding Solemnization of Marriage extends only to formal elements of marriage: 
· issuing of a marriage license or publication of banns

· stipulation of the qualifications of the person performing the ceremony

· requirements relating to witnesses

· requirement of parental consent
s.92(13): Property and Civil rights in the Province

s.92(13) includes property and contract law:

· matrimonial property (exclusively – no matrimonial property provisions in Divorce Act)

· succession

· spousal support (Adoption Reference)

· child support (Adoption Reference)

· adoption (Adoption Reference)

· guardianship

· custody and access

· legitimacy

· affiliation 

· naming

Family Relations Act

In BC, you rely on the FRA when determining family breakdown issues. 
· FRA: Use if (1) CL couple or (2) married couple hasn't applied for divorce

· Other relevant provincial legislation: Adoption Act, Vital Statistics Act.

Matrimonial Property

All property issues for married couples fall under FRA, regardless of whether they've applied for divorce

No BC legislation for division of matrimonial ppty for CL couples (such legislation exists in other provs)

· SCC recently upheld constitutional validity of excluding CL couples from matrimonial ppty leg
· CL couples must use constructive trusts & resulting trusts to resolve property issues

Child Support

· Most child support determinations are made under provincial law, but essentially apply the federal Child Support Guidelines (which have been adopted thru Regs in most provs/territories

· Although Guidelines are directly applicable only in divorce proceedings, most provs/territories have adopted identical or similar guidelines applicable to child support applications that do not involve divorce.
Conflict of Laws

Basic conflicts rules only apply to some aspects of family law. Other aspects are governed by (1) intergovernmental agreements or (2) international agreements (i.e. Hague Convention re child abduction)
Paramountcy Doctrine

Where there are inconsistent fed & prov orders (i.e. for spousal support), the fed law prevails
· Note: Conflicting support orders aren’t technically inconsistent b/c both could be paid, but courts have treated them as being so
Where a divorce has been granted, but no order for corollary relief was made under the DA, a provincial order dealing with relief will probably be valid (applying the “express contradiction” test). 

· But if a valid order is later made under the DA, it will render the provincial order inoperative.

When an order has been made under a prov law before commencement of divorce proceedings, subsequent divorce proceedings allow for an order of corollary relief that is inconsistent w/ the pre-existing order. 

· That is, an order made under prov law can be varied by a subsequent order under DA. (Gillespie)

Paramountcy Doctrine does not apply to Children

The courts do not apply the doctrine of paramountcy where children are involved. 

· Where foreign (international?  Federal?) order exists w/ regards to a child, a province is w/in its power to make an inconsistent order b/c "best interests of child" is paramount consideration re custody.

· Note: Contrary to conflicts of laws principles - might even be wrong according to academics - just deal w/ it. This is how the courts have dealt w/ conflicting orders involving kids.

A provincial court has no jurisdiction to vary an order for the custody of a child made under the DA in a different province (Re Hall and Hall; cf Ramsay obiter).

Jurisdiction: Which Court do you commence your action in? 
FRA, ss. 5 & 6 determine whether you use the Superior Court or Provincial Courts. 

· BCSC
· Matters under Divorce Act (DA, s.2, "court" = BCSC in BC)
· All divorce applications

· Adoption applications (Adoption Act, ss. 1, "court" = BCSC)

· Matters under the FRA (FRA, s.5) [concurrent jurisdiction with Provincial Court]
· Custody, access & guardianship of children

· Dissolution of marriage

· Nullity of marriage

· Judicial separation

· Alimony

· Maintenance

· Matrimonial property matters under the FRA
· BC Provincial Court
· Sole jurisdiction in matters of child protection (in almost all matters)

· Matters under FRA respecting the following (s.6(1)) [concurrent jurisdiction w/ BCSC]:
· Guardianship 

· Custody / Access
· Parentage of a child

· Maintenance - spousal and child support
· Occupancy of the family residence and the use of its contents

· Making of orders that a person must not enter premises while they are occupied by a spouse, parent or child

Note: Provincial Court CANNOT hear divorce apps or claims for division of matrimonial property.

FRA, s.5(3): nothing in FRA limits or restricts inherent jurisdiction of BCSC to act in parens patriae capacity respecting child before the court. See s.6(2) which prevents Provincial Court from exercising inherent jurisdiction of BCSC to act in parens patriae capacity re child before the court. 

Effect of International Law

Canadian law has absorbed some from the UN Convention on the Rights of the Child (i.e. best interests of the child, education, right to be raised by one's parents).

But Canadian law has not absorbed some more controversial principles (i.e. right to know both of your parents). See Australia where there is presumption of joint custody, due to this right.

Cohabitation versus Marriage

What are the different ways to create legally recognized adult relationships?

· 23% of marriages in Canada are second marriages

Law Commission Report: Starting premise was that the state does have a role to play, but that it must be carried out with an eye to recognizing the plurality of relationships

· Key Values: Equality, autonomy and choice

· Equality defined in report as equality (1) b/t dif kinds of relationships and (2) w/in relationships

· Autonomy: Whether and with whom to form a close personal relationship (keeping the state out of the bedrooms of the nation)

· What role should the state play in relation to recognizing committed personal relationships?

Four legal models of regulation of personal relationships [all these models exist in Canada]

1) Traditional private law concepts (eg, contract);

2) Ascription: 
3) Registration; and
4) Marriage - maintaining the status quo with marriage as the key relationship
QUERY: Describe each model & indicate the values that it supports; identify 3 positive reasons for your legal model of regulations and 3 limitations of the model, and then posit what kind of relationship you think would best be served by your particular model.

Private Law

· Autonomy / Similar to business relationship / freedom to negotiate on own terms / in writing
· Traditional approach – dowry 
· Equality – if parties are relatively equal - beneficial model for people in equal relationships
· Problems with changes over time: If you make a marriage agreement when you are married, and 25 years later you separate ( how can you predict your life 25 years later
· This is a pretty unrealistic option for most people, need a lawyer
Ascription

Where the state ascribes relationship status if your relationship takes a certain form (i.e. if you live together for 2 years, you are ascribed common law status)

· Don’t have to take active steps
· Inclusive
· Prevents risk of exploitation
· Inclusive only if relationship follows that form
· Infringe on autonomy
Registration

Register your relationship (often discussed as an option to avoid same-sex marriage).

· Broader recognition in various types of relationships

· Autonomy / Equality / No uncertainty

· But ascription should be used when there is evidence of exploitation

History of Marriage

What then, is the nature of [marriage] as understood in Christendom? … [What] are its essential elements and invariable feature? … I conceive that marriage, as understood in Christendom may for this purpose be defined as the voluntary union for life of one man and one woman, to the exclusion of all others [Hyde v. Hyde (1866)]
· State jurisdiction over marriage is a relatively recent phenomenon. 

· Marriage was originally a private customary contract (Roman law).

· Rise of the Christian church turned marriage into a religious institution (opposite-sex, monogamous, for life, Christian)

· Marriage is now returning to its secular roots.

· In Canada, both the church and state have the authority to solemnize a marriage for the purposes of legal recognition.

What are the effects of legal marriage vs. cohabitation?
· Modernization of Benefits & Obligations Act ('00): extends almost all marriage benefits to CL couples.
· Matrimonial property (Walsh v. Nova Scotia, SCC, 2002): provinces can treat CL couples differently with regards to post-separation property distribution.

How do you contract a legal marriage?

Annulment

A decree of nullity is not a divorce by another name. 

· Divorce presupposes a valid marriage. 

· It is based on a post-nuptial event & depending on the legal system, the event may be (1) a serious matrimonial offence or (2) marriage breakdown. 

· Divorce dissolves the marriage – ex nunc – that is from the date of the decree. 

· The marriage once existed, but is now being terminated

· Nullity (Annulment) results from some defect/disability which exists at the time of the marriage ceremony and prevents an unassailable marriage from coming into existence. 

· Void: Where ground of annulment is one which renders the marriage void ab initio, the decree of nullity declares that there never was a marriage.  

· Voidable: Where ground of annulment is one which renders the marriage voidable, the decree of nullity annuls it, at common law, with retroactive effect.

Void Ab Initio versus Voidable

Failure to meet 4 requirements of a legal marriage results in either a void or voidable marriage.

· Void Ab Initio: A marriage that is non-existent even if it has not been annulled formally by a court of law (fewer obligations will flow from this).

· Voidable: A marriage that stands until it is annulled by some positive action (e.g., if husband dies before marriage is annulled, wife would still stand to inherit).

Effect of Annulment

Historically, an annulment meant that there were no legal obligations (as opposed to divorce, which gives rise to certain obligations). Any children born of a marriage subsequently annulled were considered illegitimate. Today, annulment doesn’t have the same effect:

· FRA, s.1 defines "spouse" to include sb whose marriage has been declared null & void

· FRA, s.56: parties can have an interest in family assets even if their marriage is annulled.

Four requirements for a valid marriage:

Failure to comply with capacity, consent or formalities renders a marriage void.  

Failure to require with consummation makes the marriage voidable [valid until sb seeks an annulment].

Courts are very reluctant to annul marriages, esp. long time couple. Length of marriage reinforces validity. 

Capacity (Void)

Age (Parental Consent & Age of Consent)

· Must be above common law age of consent: 14 for males / 12 for females

· Marriages involving a party under the ages of 7 are void
· Marriages involving parties over 7, but under age of consent are voidable
BC legislation deals with this issue ( appears to have overwritten the common law.

BC Marriage Act

· s.28: marriage of a minor b/t 16 & 19 requires parental consent 

· s.29: minor under age of 16 requires court order

· s.30: where a marriage involves minors w/ no parental consent or court order, not automatically invalid (i.e. not void) –reflects strong bias in favour of upholding marriages

Consanguinity & Affinity (Void)

People who are too closely related by either consanguinity or affinity may be prohibited from marrying. 

· Consanguinity: relationships of blood

· Affinity: relationships of marriage

Failing to meet these common law rules made a marriage void. 

Marriages Prohibited Degrees Act (1990, federal)
· No person shall marry another person if they are related lineally, or as brother or sister or half-brother or half-sister, including by adoption.

· Treats adopted people as if blood relationships

· Eliminated prohibitions based on affinity

· You cannot marry adopted brother or sister, but can marry step-sibling.

Singleness

You need a decree of divorce/nullity (takes 12 months) in order to marry. 

· If spouse is not single, then marriage void.  

· Complicated by the fact some countries permit you to have more than one spouse.  Rather than recognize the marriages, Canada will permit those spouses to divorce.

DA, s.22: Will recognize a foreign divorce if either spouse was ordinarily resident in that country for at least 1 year immediately prior to the commencement of divorce proceedings 

Crim Code, s. 290: polygamy is indictable offense. Polygamous marriages celebrated in Canada are void.

Sex

Traditional element of capacity.  

Gender identity: What about someone who changes their sex? Courts don't look beyond the birth certificate. If a trans person has changed their sex on their birth certificate [which is permitted in BC], that new sex will be recognized. Doesn’t really matter now because of same-sex marriage.

Sanity

Test: Whether the parties are able to understand the nature of the marriage contract.  

· Interpreted very narrowly.  

· The fact that someone has a mental illness is not enough by itself.

· The marriage can be ratified by continued cohabitation after recovery.

Consent (Void)

Duress
Party must prove that they entered into the marriage with belief that if they didn’t, their life, health or liberty would be threatened.  

· Subjective and objective elements to this test. 

· Courts can consider (1) age, (2) emotional state, (3) vulnerability, (4) length of time b/t alleged duress and marriage, and (4) whether marriage has been consummated 

Mistake or Fraud
Fraud will not invalidate a marriage unless it vitiates consent.  

· Fraud needs to go to either the nature of the ceremony or the identity of one of the parties.  

· You need to either fail to understand that you are getting married, or that you don’t know who you are marrying. 

· Lies about status, name, age, wealth have not been treated as grounds for annulment.

Formalities (void; provincial domain)

BC Marriage Act
· s.20: deals with what has to occur during ceremony, who must officiate, witnesses

· s.28: parental consent req'd if under 19

· s.29: court order req'd if under 16

· s.30: failure to meet req'ts in ss.28-29 doesn’t necessarily invalidate your marriage

· Exception to formal requirements: Aboriginal Customary Marriage 

Consummation (Voidable)

Test: “practical impossibility of consummation”

· Derives from early marriage practices and rules

· Usually involves cases of conflicting evidence given by the parties

Two part test:

1. Practical impossibility of consummation

2. The practical impossibility must be caused by a physical or psychological defect (must be an invincible aversion or repugnance to the act of consummation)

Note: The test of consummation hasn't been determined in the context of same-sex marriages.

So would Britney be able to get an annulment for her first marriage in Canada? Not unless they failed to consummate.Unlikely!

Marriage – Customary and Same-sex
Aboriginal Customary marriage
Canadian law has generally accepted the validity of Aboriginal marriage by custom where the necessary elements identified in Connolly v. Woolrich exist:

(1) validity in the community

(2) voluntariness

(3) exclusivity

(4) permanence
QUERY: Could you argue that marriage by Aboriginal custom is an Aboriginal right protected by CA (1982), s.35, and that a claim based on the resulting marital status is an exercise of that right?

Conolly v. Woolrich (1867)
Facts: William Connolly had Cree (aboriginal customary) marriage w/ Suzanne Pas-de-Nom. Had six kids and were together for 30 years. WC marries a second wife (European Roman Catholic) and has 2 kids. Upon WC's death, the 8 kids clash over inheritance.

Issue: Was the first marriage valid, such that the 6 kids would have rights to inheritance?

Held: 1st marriage was valid b/c it complied w/ aboriginal custom. Under Quebec law, they were considered legally married.

Analysis: Following factors were understood to comprise Cree aboriginal marriage custom at the time:

1) The wedding was held according to Cree custom

2) There was consent by the woman

3) There was consent by the woman's father

 Note: Conolly has been used to uphold Aboriginal customary marriage in Canada, as applied to a number of different native traditions.  

Note: If you consider this case in the modern context, it appears that provincial laws (around marriage formalities) are at odds with aboriginal customary marriage.  

· Provincial powers of the formalities of marriage are covered under the Marriage Act; if formalities are not followed, the prov gov't won't register the marriage.

· Technically, the provincial registration of marriage prevents the recognition of customary marriage: “a marriage of that sort will not be registered.” 

· What about bigamy? Not dealt with in the Connolly case; the fact that one has entered a second wife does not affect inheritance and property distribution post-separation. The law is willing to overlook the violation of the Criminal Code to not affect third parties (innocent). 

The solution to the provincial barrier is to use Charter, s.35, which “recognizes existing Aboriginal rites": Is customary marriage an existing Aboriginal right? 

· Is the practice/tradition/custom which is claimed to be Aboriginal, prior to contact with Europeans, an integral part of the distinctive Aboriginal society of the Aboriginal people in question?

a. There needs to be an aboriginal quality to the marriage

b. It cannot be simply a common law relationship between two people
c. There needs to be something distinct about the way the relationship was formalized at the ceremony in the individual community. 

Manychief v Poffenroth (1994, Alberta Court of Queen’s Bench): held that for Charter, s.35 to apply, there needs to be an “Aboriginal quality” to the marriage. A ceremony would be a minimal requirement.
Same-sex marriage
Common law definition of Marriage: the voluntary union for life of one man and one woman to the exclusion of all others (Hyde)
· Common law definition prevailed until the same-sex marriage cases arose b/c Canada had no federal legislation definition of marriage
· Canada is the fourth country in the world to have same-sex marriage. 

The provincial marriage cases

The issues in the provincial same-sex marriage cases were:

a) Is there is a common law bar to the marriage of same-sex couples?

b) If there is, does that bar contravene s 15(1) of the Charter?

c) Can it be justified by s. 1?

QUERY: Is procreation the pressing & substantial objective of marriage (as the trial judge and Attorney-General argued)? 

QUERY: Is there a rational connection b/t the importance of procreation and restricting marriage to opposite sex couples?

Canada is distinct in its progression towards same-sex marriage:

1. Canada has strong prov & fed Human Rights Codes, & the Charter, which made arguments possible—without these codes, difficult to make equality arguments. 

2. Canada has increasingly recognized CL heterosexual relationships, giving these CL relationships similar legal rights & benefits. Helped same-sex marriage.

The early cases extended common law rights and responsibilities from opposite-sex couples to same-sex couples. They were triggered by s.15 of the Charter. Many concerned access to work and benefits. Given this series of human rights successes, challenges began to be raised in the courts to the common-law definition of marriage ("opposite-sex spouses").

· Egan: recognized sexual orientation as analogous ground for purposes of s.15 analysis.

· Rosenberg v. Canada: first case to read “or same-sex” into def'n of "spouse" for Income Tax & Pension Plan purposes. Afterwards, spouses could either be opposite-sex or same-sex. 

· M. v. H (SCC): granted a lesbian woman ability to claim spousal support from her former partner and struck down as unconstitutional the opposite-sex definition of spouse. This case pushed forward the Modernization of Benefits and Obligations Act.

2002: Federal government enacted Modernization of Benefits and Obligations Act, which amended 68 federal statutes & eliminated the difference b/t married and CL spouses, whether opposite or same sex. But Act did not affect marriage. 
Advertisements--Canada
1. Focus on Family: “We Believe in Mom and Dad. We Believe in Marriage”—“Traditional marriage, if you believe in it, protect it”. Emphasis on foundation of home life; raising children.
2. Gay Marriage: “If you don’t believe in it, don’t have one”—“We believe in Moms, Dads, Grandfathers, Foster Parents”. Focus on functional families; boundary lines should be drawn less around institutions & status, and more around relationships.

Advertisements—US: 
US didn't have the same history of recognizing CL marriage. Oregon wanted to enshrine opposite-sex definition of marriage in state constitutions.
· Campaigns: marriage is “only between a man and a woman” vs "Mitch is by no means for gay marriage but he doesn’t want the constitutional amendment".
EGALE Canada (BCCA, 2003)

Issues: 

1) Was there a common law bar to the definition of "spouse" as "same-sex"? 

2) Should it be struck down, under sec. 15?

3) Can it be saved under sec. 1?

Holding: 
· TJ found in favour of AG b/c it was saved by s.1 (Procreation was pressing & substantial objective)
· BCCA overrules TJ and holds that the ban cannot be justified under s. 1. 
· Amends CL definition of marriage to include "lawful union of 2 people to exclusion of all others". 
· Suspends coming-in-force of definition until coming-in-force of new Ontario def'n. 

Analysis: Note that EGALE coordinated all of the applicants across Canada. While they were not actually a party to the proceedings, their name is on the style of cause. 

· Common law bar to same-sex spouses? Yes, b/c opposite-sex spouses are enshrined in common law definition of marriage from Hyde
· BCCA Response: Def'n of marriage is not frozen in time; it can be changed; Living Tree concept; constitution expands as society expands & moves with changes in society; fed gov't has power to legislate w/ regards to def'n of marriage and can make that def'n gender-neutral, but has simply chosen not to do so. So we're stuck w/ CL definition until feds legislate.

· Should bar be struck down under s.15? And is the bar savable under s.1? 

· BCCA Response—s.1 (the overriding purpose) does not save the discrimination b/c procreation is not a sufficiently pressing and substantial objective
· Even if procreation was pressing and substantial, it is not compelling enough to justify the breach of s.15. Procreation has been displaced by evolving view of the institution of marriage.

· No “rational connection” b/t "importance of procreation" and "the institution of marriage/restriction on same-sex marriage"; 

· No evidence that granting right to marry to same-sex couples would reduce # of children born to hetero couples.

· In addition, same-sex couples can & do have children already (in 5 years, 47% increase of lesbian families w/ children)

· Also, rational connection test also fails b/c restriction was both overinclusive (allows heterosexual couples who can’t procreate to be included) & underinclusive (b/c it denies same-sex & intended parents right to marry)

· CL bar is also not “minimally impairing"

· bar excludes same-sex couples entirely and amounts to an offense of dignity

· Not least intrusive means by which state could support couples w. intent to procreate

· Is there a clash bt religious freedom and equality right?

· BCCA response: marriage is both civil & religious institution, therefore, no single group should be able to define the institution. 

Note: Federal government decided that it would not appeal either the BC or Ontario decision.

Note: On July 8, 2003, Court of Appeal lifted the suspension: same-sex couples could marry. Hooray!

Note: In September 2003, Canadian Alliance called on Parliament to preserve hetero definition of marriage. 

· 132-137 House of Commons vote to make marriage for hetero couples only—failed by 5 votes

Reference Re Same Sex Marriage
Issue: Is it constitutional for marriage to be defined as the lawful union of 2 people to the exclusion of all others?

Holding: New definition of marriage was consistent with the Charter. 
· Religious officials could not be compelled to perform a marriage if contrary to religious beliefs. 

· Equality must be balanced with religious freedom

· Ultimately contained with the legislation.

· Obviously, the solemnization of marriage was within provincial power.

Bill-C38: 158-133 ("Civil Marriage Act", 2005)

The new definition of marriage is contained in Bill C 38. It states:

· s.2: Marriage, for civil purposes, is the lawful union of two persons to the exclusion of all others.

· s.3: Recognized that officials of religious groups are free to refuse to perform marriages that are not in accordance with their religious beliefs.

Note: The latest vote in Parliament to confirm marriage as hetero failed 

QUERY: How has the potential clash between equality rights and the right to freedom of religion been dealt with?

Smith v. Knights of Columbus 2005 (BC Human Rights Tribunal)
Facts: Lesbian couple wants to rent a hall for wedding reception; pays deposit for Knights of Columbus hall (unbeknownst to them) and sends out wedding invitations; Knights find out they're lesbians and cancel contract; force them to sign a release indemnifying them from lawsuit in order to have deposit returned. Couple files HR claim. 

Issue: Was cancellation of rental agreement discrimination under s.8, BCHRC? 
· Knights conceded discrimination, but argued justification on basis of religion & s.2, Charter 
· Knights also argued that right to freedom to religion extended to their right to prevent their property from being used for purposes contrary to their beliefs
Held: Permissible for Knights to discriminate b/c of protection of core religious beliefs. Religious protection also extended to buildings owned by the church. 

· Refusing access was okay - but because Knights caused undue hardship and affronted complainants' dignity & self-respect, they had to pay damages for deposit & invitations
Note: Decision is im't b/c it reinforces Reference on Same-Sex Marriage that it is permissible for a person not to assist a same-sex marriage if it is contrary to religious beliefs. 

Query: Does this decision simply ban the celebration of gay marriage from religious properties? Or does it ban gay people from religious properties? The result seems to be that you can ban gay people from the religious property - but the Tribunal doesn't address this. 

Query: What if it was a public building administered by a religious group?

Query: What would have been reasonable accommodation?  Essentially, the Tribunal said that the Knights could discriminate so long as they did it politely - instead, they refused to mail out the release, they required that the lesbians come in, there were a ton of Knights there, etc, etc. 

Query: What the heck are "core religious beliefs"? 

Query: At what point does it become a wedding and the life after? Could a honeymoon be prevented, if it was held at a religious property?  

Fiona's POV:

· Tribunal's decision reflects what SCC said in Reference; SCC said it could not make a decision on the “clash of rights” until those cases have arisen. 

· “Marriage” was the triggering provision to discrimination: clear precedent that religious groups would not be forced to participate in same-sex marriage. 

· Employment law has more stringent provisions, and there’s less of a balancing act happening. Perhaps the court is less likely to allow discrimination on the basis of sexual orientation in the employment context.

The critique of same sex marriage (from within)
QUERY: Why marriage? Why fight for inclusion in an institution that has a rather shameful past, particularly with respect to the treatment of minorities and women?

QUERY: Does framing the debate in terms of formal equality (or “sameness”) simply reinforce the status quo? Does it reinforce heterosexual marriage as the norm against which other relationships should always be measured?

“Key proponents of same-sex marriage understand marriage as the ideal liberal contract, and this paradigm downplays the inequality and subordination that are just as basic to Western marriage as, and much more long standing than, love and intimacy.”

(Shane Phelan, Sexual Strangers: Gays, Lesbians, and Dilemmas of Citizenship (2001))
“Many sexual dissidents, and in particular gay, lesbian and queer academics, have critiqued the legal struggle for same sex marriage as a strategy that bolsters hetero-normativity by tying our identities to the domesticated space of the monogamous nuclear family form. From the perspective of critics, to equate inclusion in marriage with the achievement of equality is to define equality narrowly as access to the privileges of heterosexuality, while the power relations that flow from institutionalized heterosexuality remain both uncontested and uninterrogated.”

(Lise Gotell, University of Alberta, “Queering Political Science” Panel, Canadian Political Science Association, University of Toronto, 2002)

Critique comes from notions of liberation and freedom from the family w/in the queer community. 

· Queer community thought of family as one which doesn’t include children, etc.

· Early debate is also characterized by feminist debate: marriage is not an institution which has treated women particularly well, as well as minorities. So, why a rush to be included in institution? 

· In focusing on marriage and entrenching the nuclear/model couple, earlier strategies of extending and redefining family will be lost. 

· Using the comparator (opposite-sex couples) group reinforced the norm of heterosexual marriage as the model within which everything else compares. 

· The early cases were all about formal equality - not about substantive equality. 

· The applicants all argued that they "were exactly the same as hetero couples"

· The critique was that this was a regressive - rather than transformative - strategy

· Stories told by queer couples at Senate Hearings was very 1950s, trad concept of marriage

· Critique that this strategy would create a "good gays versus bad gays" discourse

· While illegitimacy has essentially vanished from hetero discourse, it is quickly being reinserted into queer discourse - "are you going to get married before you have children with your lesbian partner?"

· Many assumptions are different in a queer family: lesbian women divide work differently; and the person that bears the child is not necessarily the person who is taking maternity leave. 

Legal Parenthood
How do we define legal parenthood?
QUERY:

· Should presumptions based on marriage or cohabitation give rise to assumptions about a child’s legal paternity? Given the vast array of new reproductive technologies, should the act of giving birth determine who is a legal mother? What role should intention play in all of this?

· Is being a parent a biological or social relationship? Is there room for both interpretations?

· Do you have to play a caregiving role in the child’s life to be a parent? Could you be a biological father or mother but not a parent?

· Does the intention of the possible parents matter? Should the courts rely on intention when making determinations about legal parenthood?

· Can a child have more than two parents? Can a child have more than one parent of the same sex? Does a child need a mother and a father?

· Might your definitions change in different circumstances? (eg, should the fact of being a biological parent give rise to child support obligations? Might there be circumstances where being a social parent should also give rise to child support obligations?)

· Who is the legal parent when a FTM trans man gives birth to a kid, but is legally registered as a male - so arguably both the mother under VSA and the father? 

BC legislation does not deal with the question of parentage of a child conceived thru alternative contraception. Most provinces have leg dealing with this for hetero parents (Quebec deals with both hetero & same-sex parents). Alberta has a recent decision which will expand leg to cover same-sex parents.

Other provincial legislation use an intention-based model to legal parentage. 

· If partner consents to birth mother's use of IVF, that partner will be considered a legal parent

· If egg donor consents to use of surrogate, that donor will be considered a legal parent. 

· Fairly straightforward when done w/ anonymous donors thru fertility clinics

· Only Quebec's legislation deals with the question of known donors. 

· Kelly has only found one case in the world where known donor who sought access was unsuccessful. 

Different Legal Models of Parenthood
1. Biological Presumption ("natural parents")
2. Social model
· Note disjuncture b/t biological parents and genetic parents (i.e. surrogate vs female egg donor)
· The law imposes legal parenthood to subject the person to rights and responsibilities. 
· The law might look to social parents to force someone else to pay child support than the state. 
3. Caregiving: who does the most caregiving?
4. Gestational mom & Genetic mom: mom bears child (gestational), but egg comes from donor (genetic)
Canadian law is committed to a biological model of parenthood, based on assumptions around biology, marriage and cohabitation. This is challenged today in the modern era. 

· Husbands are presumed to be legal fathers by virtue of their marriage to the child's mother (FRA, ss.94-95 extend this to CL male partners who cohabitate with their female partners)

· Yet 30% of children are not the children of the husband in a marriage (2002-2003)

· For women, the act of giving birth gives rise to legal motherhood (Vital Statistics Act, s.1)

Intention has emerged as part of legal parenthood formula when there are situations of conflict. 

Buzzanga (1998, California)
Facts: Mr and Mrs. B. were married couple who commission surrogacy and are child's "intended parents". Child conceived using anonymous sperm and egg donor. Pamela Snell is employed as the surrogate & gestational carrier. Four weeks before child is born, the Buzzangas separate. Mr. B disavows responsibility for the child, on grounds that there were no children of the marriage. Mrs. B challenges Mr. B, arguing that he should be responsible for the child. Snell didn't want the child. 

Issue: As intentional father of the child, is Mr. B. liable for child support? Who are the parents of the child? [intended parents, genetic mother, surrogate mother?]

Analysis:
1. Uniform Parentage Act meant that both Mrs. B and Ms. Snell had claims to motherhood; Mrs. B b/c it’s a surrogacy contract & she was the mother of the child who is conceived; Ms. Snell b/c of the rule that the mother is the person who gives birth to the child. 

2. Mr. B didn’t have genetic connection to the child; was he a father?

3. Mr. B didn’t appear to fall under legislation making him a father.

Holding: TJ held that under the Act, the child had no legal parents; that was clearly an incorrect decision. 

Court of Appeal overturned TJ's finding on grounds that it was contrary to public policy. 

· Looked at intention and found that the Buzzangas were legal parents of the child. 

· Child’s parents were those who intended to parent her. 

· Iintention was found by looking at the evidence: (1) surrogacy contract itself, (2) Mr. B chose both sperm & egg donor, (3) Mr. B supported Mrs. B throughout surrogate pregnancy. 

Note: General rule in family law that you can't contract w/ regards to kids - but here kid wouldn't have been born w/o contract.

Johnston-Steeves vs. Lee (Alberta)

Facts: Johnston and friend (Dr. Lee) agree to conceive a child via sex. The child is to have only 1 parent (Johnston); Dr. Lee was understood to be a sperm donor only. Lee agrees to provide financial assistance to kid, but custody/caregiving/decision-making would remain with Johnston. When child was born, Lee saw him once or twice a year. When child was 6 months old, the two parties went to court together to obtain a declaration that Ms. Johnston was the sole parent of the child. No conflict b/t parents; Ms. Johnston wanted to protect Lee against future monetary claims, and to protect her own rights. 

Analysis: 
· The Court held that it was unrealistic that a man living in the house would not create any attachment to the child, which would imply that he was a father. 

· To what extent does intent create parentage? If sb doesn’t intend to be a parent, should the law take it into account?
· Parents can be jailed for not facilitating access (moms), but no law for dads to exercise access: gender differential. 

· BI of child dominates proceedings: child might be better off w/ access, since Dr. Lee is giving financial assistance.

Held: Financial help was linchpin for court: ‘It is incomprehensible for a person to provide finances without a relationship.”

GES v. DLC (2005, Sask)
Facts: Access dispute b/t biological mom & male friend. Mom conceived twins thru IVF and male friend was involved in no way w/ conception of children. They had "special friendship" for many years which had never turned into sexual relationship. Mom had approached male friend about sperm donation, but he declined. Male friend supported mom & kids for short period of time. Relationship soured after some time, and she stopped interacting with him. He sought access to the kids.  

Trial Decision: Trial court gave male friend access to kids. Didn't need to be a legal parent to have access to the kids; just needed to be a significant person in their life. Important to allow kids access to only significant male figure in their lives. He was given once/week access & monthly overnight access. Overriding presumption that children need a male figure in their lives - any guy will do!
Holding: Trial decision overturned after 2 years.

Legislative Definitions of Parenthood

Legal parentage is defined at the provincial level. When looking to impose liability, more extensive def'n is used. The law is in a state of flux: not a lot of legislative guidance, and not really reflective of reality.  

Family Relations Act, ss.1, 94-95
s.1: "parent" defined to include guardian of a child, and a step-parent, if stepparent/guardian contributes to support of child for at least 1 year, and the proceedings against that parent commence w/in 1 year of  support ending. Broadens def'n of "parent", but doesn't actually define it. 

Motherhood

FRA does not define motherhood, though presumption is that person who gives birth is the legal mom.

Fatherhood
Parenthood (fatherhood) is defined in Part 7 (FRA, ss.94-95) for the purposes of child support.

· s.94: if parentage is denied, the court can determine issue of parentage by applying s.95
· s.95(1): presumptions of paternity re male parenthood
· If a man denies legal parentage in order to avoid child support responsibility, then the court must determine whether he is a father of the child

· If the man meets one of the s.95 presumptions, the Court may presume that he is the biological father, unless he proves to the contrary on BOP. Same rules apply to CL couples.
(a) Man was married to the child's mom at the time of birth 

(b)  Man was married to the child's mom, and marriage was terminated (i) by death of the man or by nullity within 300 days before the birth, or (ii) by divorce if decree took effect w/in 300 days before birth of child
(c) man married the child's mom after the birth and acknowledges that he is the natural father

(d) man cohabitated with the child's mom in a relationship of some permanence at the time of the birth, or the child was born w/in 300 days after the man & mom ceased to cohabit

(e) the man has been found or recognized in his lifetime by a court of competent jurisdiction in Canada to be the child's dad

(f) the man has acknowledged paternity of the kid under the VSA
(g) the man has acknowledged paternity of the child by signing an agreement under the Child Paternity and Support Act
· s.95(3): If circumstances give rise to a presumption that more than 1 man falls under these provisions, then none of the presumptions apply; and you use s.95.1 for DNA testing
· s.95.1: DNA testing provision

· Note that if you have held the child out to be your child, and then get a DNA test which says that you are not the child's father - you may still be a parent for the purposes of child support. 

Vital Statistics Act, s.1
· Defines "Birth" as "complete expulsion or extraction from its mother of a product of conception".  
· Presumption is that the woman who gives birth to the child is the child's legal mother
Law & Equity Act, s. 61(1)(b)
A person is the child of his/her natural parents. Purpose of provision was to abolish illegitimacy.

Adoption Act, s 13
· Refers to fathers as biological fathers. 

· But the Act also states that fathers are men who acknowledge paternity or sign a consent form for parentage ( tries to ensure that all people who can consent to being a father are included.

Parental Responsibility Act (BC), s 1

The Act makes parents responsible for property damage by their children. This includes: 

· biological parents
· adoptive parents
· a parent under FRA, s.95
· a person who contributes to the support, maintenance, and care of child or lives in a marriage-like relationship with any of the aforementioned individuals
· an individual who has custody or the right of access (including grandparents)
How do the courts define legal parenthood?

Things to consider:

· Note courts' trouble in determining legal parentage w/o legislative guidance

· Note the clash over the view of birth certificates

· Gill (BCHRT): purpose of birth certs is not biological 
· Trociuk (SCC): birth certs crucial in memorializing biology

· Note assumptions from SCC in Gill re surnaming: "creates bonds across generations", but historically, the only bond created by surnaming in white Canada was the bond of the father
Gill v Murray, 2001 BCHRT 34
Facts: Lesbian couples conceive children using anonymous sperm donation. They want non-bio mom's name registered on kid's birth certificate in place of "father", and argue that Vital Stats' refusal to do so is discrimination on basis of family status, sex & sexual orientation. Vital Stats tells them that their apps will be rejected unless parents get a second-parent adoption, so that non-bio mom would adopt child w/o bio mom losing legal responsibility. Vital Stats tells them this req't would apply to both opposite-sex & same-sex parents who use assisted reproduction. 

Issue: Is Vital Statistics regulation that co-parent (father) must be male discriminatory?

Held: Yes. Vital Statistics Act does not require opposite sex couples to verify biological parentage, and Vital Stats doesn't inquire whether opposite sex couples have used donor insemination & never request that non-bio dads adopt kids they have conceived via DI. Discrimination found on basis of s.8. No reasonable justification for discrimination. 

Note: Today, birth certificate form requires "mother" and "father/co-parent", but only allows "co-parent" if father falls under certain categories (incapacitated, unacknowledged, unknown, refuses to acknowledge the child). Seems at odds with decision, which appears to say that a mom can always put a co-parent on a birth certificate. So, today, if mom had a known donor, but wanted to put co-parent on certificate, mom would have to unacknowledge the donor.  

Reasoning: 

1. Primary purpose of Vital Stats: to gather & record facts about impt events in lives of BCers
2. Nothing in Act holds that purpose is to collect biological or genetic info about parents of the child:

· Basic comparative argument: when child is born thru DI to hetero couple, dad is simply listed on birth certificate and it’s signed—no inquiry on genetic parentage of child. 

· VS doesn’t know if men who identify themselves as parents are, in fact, the genetic parents of the child. It lets males who acknowledge parentage to register. 
· VS doesn’t know if mom is genetic mother of child: it will let birth mom register child as hers even if donor egg is not hers. 

3. Lesbians didn't want 2nd-parent adoption: co-parenting child since birth; affront to dignity

· hetero couples (non-bio dads) not required to go thru 2nd-parent adoption. 

4. Birth Certificates form presumptive proof of relationship; allow you to enroll child in school, travel, get passports, etc.; w/o birth certificate, parent’s ability to take part in child’s life is limited. 

5. The law says that non-bio dads should be going thru 2nd-parent adoption, but since they don’t, the rules shouldn't be enforced for homosexual parents.

6. Discrimination under s.8 b/c the law did create a differences b/t same-sex & opposite-sex couples 

7. Vital Statistics Act does not gather biological information (as stated in the statute): 

· Act does not check if mom is genetic mom of kid or if dad is bio dad  

· b/c VS does not gather bio info, it’s unfair for them to carry out the purpose. 

8. Tribunal holds that birth certificate is not a declaration of legal parentage, but it is presumptive proof and therefore rebuttable proof of a relationship.
· Therefore, it is encouraged for parents to go ahead with the second parent adoption

· 2nd-parent adoption is the only recourse which will provide a birth certificate and legal relationships that is not rebuttable
· The legal relationship comes with the adoption. 

Trociuk v. British Columbia (Attorney General), [2003] 1 S.C.R. 835
Facts: Mom & dad have on-again/off-again relationship. Not living together at time of conception. When kids are born, mom refuses to give kids the dad's surname. She leaves "father" blank on birth certificate, and ticks "unacknowledged father" box, thus giving herself sole decision-making power over surname. Dad objects and sues Mom in court when boys are 3 to have surname changed to his - argues bio relationship. Mom says there was no social relationship b/t dad & boys, and changing surname wouldn't change that fact. Dad amends argument to request double-barreled name. 

· Complicating factor—the parties were never married and never lived long enough together to qualify for CL status. When boys are conceived, parties didn't live together and didn't acknowledge relationship. Dad had sporadic contact w/ kids & gave some $$ early on. Boys were 7 when case got to SCC. 

· Dad's claim was based entirely on biological relationship; very minor social relationship. 
· Dad argued that Vital Stats Act discriminated on basis of sex as it granted mom “complete & unfettered power to refuse to acknowledge bio dad on birth registration forms.” 

· Dad could be declared a parent under s.95.1, but the issue was whether it was permissible for mom to disallow dad on the Birth Certificate
· Dad wanted to be declared a father, have access, and have his surname on boys’ birth certificate

Holding [unanimous]: Discriminatory to preclude dads from being on birth cert "at whim of mom"

Analysis:

1. CA found partly in dad's favour: declared him to be dad, granted him access, ordered him to pay child support, but denied dad's claim to change kids' surname b/c mom was primary caregiver.

2. Overturned by SCC which does s.15/s.1 analysis
3. Birth certs are about biology - importance of birth cert is great b/c “having one’s details on birth registration is impt means of participating in child’s life; evidences bio ties b/t parent & child; affirming particulars is a means of affirming these ties”
4. “naming creates links between generations and holds significance for the child.”
5. Given kids were 7, "best interests” test decided whether actual or legal name change should occur. Sent back to BC courts for final decision - name was changed to Ernst-Trociuk.
Remedy: Declaration suspended for 1 year to allow BC gov't to amend Act. Court directs legislature to look to variety of interests involved in naming children: rights of moms, dads & children. 
Implications: 

1. Decision reinforces role of biological fatherhood: 

i. While we move to intention-based parenting models, Trociuk gives us a bio parent w/ small social-parenting role being given extended legal parentage. Implications for known donors?

ii. The parent-child relationship is a permanent relationship in the eyes of the court - doesn't matter what point the parent comes back into the kids' life. Is it in the child's best interests? 

2. However, Trociuk ensures that dads will appear on birth certs 

Later Amendment: VSA, s.4.1: parent can now get child’s surname changed when parent applies for paternity order. When parent applies for paternity order, can be grounded in things other than biology, but in most situations, it's genetic dads seeking to be added. Genetic parents now have right to name kids.
Ratio: The possibility of a dad being arbitrarily and absolutely excluded from being named on birth certificate “violates his right to equality” under Charter, s.15 and is not saved by s.1. 
Rypkema v British Columbia, [2003] BCJ No 2721 (BCSC)

Facts: Married couple enters into surrogacy agreement w/ friend. Mom's egg & dad's sperm are all from Rypkemas. Kid is born in 2001. Surrogate mom gives kid to genetic & intended parents & consents to Rypkema's name being used on birth cert. Rypkemas go to register child's name w/ Vital Stats - refuses to register Mrs. Rypkema b/c she did not give birth under s.1 (“birth" = complete expulsion from mom)
Note: No payments allowed for surrogacy in Canada, but legislation does not deal with legal parentage.

Held: Genetic mom listed as mom on birth cert, rather than surrogate mom who carried the child. 
Analysis: [very few reasons]
· Claimant argued that Act was antiquated for defining mom as woman who gives birth to a child.

· Court relies on genetic & intentional parenthood to override clear statutory provision (s.1) 

· b/c genetic parents were intentional parents, and b/c surrogate mom did not claim the child, Mrs. Rypkema can be registered as mom on the child’s birth certificate. 

· Decision seems to be strongly influenced by Rypkemas' desire to avoid expenses of adoption. 

Note: Decision is clearly wrong, based on legislation! Completely contrary to VSA, s.1. 

· But court was looking for particular result: if Rypkemas weren't kid's parents, then no one would be, b/c surrogate mom did not want the child. 

· No indication from Court as to what happens in a situation of conflict. 

· Unhelpful decision and probably wrong - but the only surrogacy decision we have in Canada. 


K.G.T. v P.D. [2005] B.C.J. No. 2935 (S.C.) (QL).
Facts: Dispute b/t two lesbian moms with regards to 6 y.o. daughter. Couple had lived together for 7.5 years, during which PD gave birth to kid. Kid's non-bio mom, KGT, was involved in planning, & participated in, insemination process at fertility clinic. Kid took KGT’s surname as middle name. Parties' separated amicably & two women maintained shared parenting arrangement for approximately a year. Dispute arose when PD, the bio mom, indicated she wished her new same-sex partner to adopt kid. KGT opposed adoption and attempted to adopt herself. Evidence indicated that both women, child, family & friends regarded KGT as a “mom”. She had close relationship w/ child & had exercised regular access after separation. 

Held: Court refused to declare KGT a legal parent or allow her to adopt w/o birth mom's consent. K.G.T. was awarded joint guardianship & her pre-separation access rights. PD retained sole custody and new partner was barred from adopting.
QUERY: Are these decisions contradictory or do they indicate consistent approach to legal parenthood?

QUERY: What role should genetics/biology/gestation/intention play in decisions re legal parenthood?
Adoption

Legal History

Adoption severs ties b/t biology & parenthood. It transfers parenthood from genetic parent to social parent, and demands that we think about the links b/t biology, identity, social parenting, etc. 

Adoption is a relatively recent phenomenon. Most provinces didn't have legislation until 1920s and 1930s. 

Early adoption legislation was enacted in context in which pregnant unmarried women placed their babies for adoption to avoid stigma of “illegitimacy”, and childless couples adopted them to avoid problems of “incompleteness” in their families.

Twin goals of early adoption law were: (1) secrecy in relation to history of birth family and (2) secrecy in relation to adoption itself. Most children were not told that they were adopted. Birth certs were altered, and then put under government wraps.

In recent decades, adoption dramatically changed; now enormous emphasis on open adoptions. An openness agreement is formed with the kid and some other indv'l in their life (i.e. birth parent, grandparent, foster parent, guardian of other bio siblings, etc). Some doubt as to enforceability of openness agreements against adoptive parents. Assumption that it is in best interests of children to maintain meaningful relationships with birth parents. 

International adoptions have boomed in Canada, and have replaced domestic adoptions as number-one "type" of adoption. 2000 children are adopted into Canada each year, w/ over half coming from China. Openness agreements are largely impossible; some agents are starting to "find" int'l birth parents, often with some disturbing answers around issues of consent.

Adoption Act (BC)
Adoption is a provincial power. In BC, we have the provincial Adoption Act.

· Adoption Act is relatively new - came into effect in 1996 - ( more modernized then other prov leg w/ contemporary focus
· s.2: purpose of Act is to provide for "new & permanent family ties thru adoption, giving paramount consideration in every respect to child’s best interests". 

· s.3: Factors used to assist court in determining a child’s best interests:

· (a) the child’s safety (b) physical and emotional needs (c) continuity (d) quality of the relationship with the birth parent (e) importance of the child developing positive relationship with parents and having a secure place within the family (f) child’s cultural, racial, linguistic heritage (g) children’s views are part of the adoption process: if the child is over 11, the child can veto adoption; if child is between 7-11, views must be taken into account, (h) effect on child if there is a delay in making a decision
· s.3(2): If child is Aboriginal, importance of preserving the child’s cultural identity must be considered.

· Act has a number of provisions directed towards Aboriginal children and Aboriginal culture. 

Definitions

· "child": any unmarried person under the age of 19.

· "Aboriginal child": Expansive def'n covers Aboriginal kids who are registered under, or have bio parent under IA
· Also includes child over 12 of Aboriginal ancestry who considers himself Aboriginal.

· if under 12, includes a child who has a parent that considers himself Aboriginal

· you don’t have to be registered or status Indians to qualify. 

· "birth father" and "birth mother" are the child’s biological mother and father. 

Effect of the adoption order (s. 37)
· An order for adoption results in a child becoming in law the child of an adoptive parent (ss.37(1)(a) & (b)), and ceasing to be the child of a birth parent (s.37(1)(c))
· Creates whole new legal relationship b/t adoptive parents and child
· Severs legal rights & responsibilities of birth parents

Two exceptions to s.37:

1) s.37(2): stepparent/second-parent adoption: when an individual adopts a child to become a parent jointly w/ child’s birthparent (stepparent becoming a parent), the birth parent’s parental rights will not be affected. 

a. Other birth parent's rights are terminated (s.37(2)(b))- so he/she needs to consent to the stepparent adoption. 

2) s.37(7): Adoption order doesn't affect any aboriginal rights that child might have b/c of a blood relationship w/ birth parents (i.e. status rights)

Blood Ties and the “Best Interests of the Child” test

Practical Note: Courts will see which parent the child has bonded with - so in custody disputes, get the kid into your custody first! Attachments made at the trial decision are harder and harder to overturn by the time it gets appealed. 

King v. Low, [1985] S.C.J. No. 7

Note: Not from BC (dif leg). Makes clear that "best interests of the child" is paramount consideration of courts, and overrides the rights of a biological parent. 

· First case to establish "best interests of the child" as the test for adoption proceedings. 

· Before King v Low, birth mom could generally veto or consent to adoption. Strong maternal preference over adoptive parents. If birth mom challenged adoption, her views outweighed adoptive parents; in absence of any other factors. 

Facts: Unmarried white mom in NWT becomes pregnant by FN man; dad takes no interest in child & leaves NWT. Mom gives kid to her 2 friends to adopt (FN mom; white dad) a few days before birth, b/c she fears parental disapproval. She regrets decision, but signs consent form. 3 months after birth, she revokes consent after her parents support her. Adoption is not complete. Both trial court and CA rule in favour of adoptive parents. Trial court challenges birth mom's integrity b/c she gave up kid for adoption so quickly, and questions ability to parent.

Issue: Should the adoption go ahead?

Held: SCC said that the child should stay with the adoptive parents. 

Analysis:

1) No longer a presumption in favour of biological parents—dominant consideration is now “best interests” of kid
a. Relied on parens patriae jurisdiction of the court
2) Not a matter of weighing economic & material advantages in adoptive family: but note that an adopted child is often poor, racialized and adopted by a middle-class white couple.

a. "Best Interests" includes economic, psychological, spiritual, and emotional welfare of the child
b. In this case, it was recognized that both birth mom and adoptive parents could provide good & stable home
c. But child had bonded with adoptive parents; so child’s best interest was to remain with them.

3) Court concluded that biological parental claims should not be lightly set aside, unless in kid's BI
4) Subissue of race: adoptive mom was Aboriginal; child’s bio dad was Aboriginal; child's bio mom was Caucasian. Adoptive parents had a second child of Aboriginal ancestry.
a. Court held that adoptive mom’s ancestry put her in good place to deal w/ problems on basis of race
Race and Adoption/Child Protection

Domestic and int'l adoption have been critiqued in terms of the institution they create ( rich countries "buying" & "relocating" poor countries' children. While an indv'l child's life might be improved, cross-racial adoption has its problems.

DH stands out because it seems to go against Racine and Sawan: bonding and race in favour of one party, yet that party didn't get custody of the child. Money seems to win out in DH.   

Racine et al v. Woods, [1983] 2 S.C.R. 173

Note: Controversial decision b/c of (1) Wilson J.'s statement that kid's racial heritage becomes less imp't as bond develops and (2) media involvement; birth mom chastised by SCC for allowing photographs w/ kid 
Facts: Dispute b/t native bio mom and foster parents (metis adoptive dad). Child was born to alcoholic mother, who surrendered kid to her bro/sis. Child was apprehended at 6 weeks of age, and put into foster home. Mom consented to kid being made ward of the state. At 11 mths, kid was placed w/ Racines until 18 mths (no contact w/ mom). As part of family reunification program, kid was returned to mom w/ Racines' cooperation. Kid lived w/ mom for a few mths; mom maintained relationship w/ Racines & asked them to visit child; Racines visited twice; during 2nd visit, mom consented to Racines taking child back to their home - thought this was a temporary thing due to her struggles. Racines thought kid was being permanently surrendered, and began adoption proceedings. Racines didn't hear from mom for 5 months - mom then turns up, says she's left abusive partner, wants kid to live w/ her & her sister. Racines refuse, and don't hear anything from 1978 to 1982. In 1982, mom seeks to have adoption stopped on grounds that she has rebuilt her life - adoption has been filed, but not completed. Mom makes 2 attempts to abduct the child; is granted supervised access & invites media to photograph her. Child is 7 at SCC.
Issue: Can birth mom's consent be dispensed w/, on basis of abandonment? Is child's BI to live w/ bonded adoptive parents or return to her mom (whom she shares culture & aboriginal heritage)?

Held: Child remains w/ adoptive parents; Court dispenses w/ bio mom's consent to adoption. 

Reasoning [Justice Bertha Wilson]
1. Children are not the property of their biological parents; the court needs to focus on the Best Interests of the child. 

a. No automatic entitlement of biological parents to their children

b. Points to fact that mom brought media to access visit as evidence that mom doesn’t have the child’s best interest. 

i. Counter-argument: In stabilizing her life, birth mom had become politicized and was now aware of historical practices of aboriginal child removal and aboriginal adoption. She wanted to use her case as an example of a systemic social problem.  Obviously, this was not the view that the SCC took.
2. Indian cultural heritage must be balanced against bonding.

a. Bonding that kid had w/ Racines overcame any benefit from being returned to mom, whom she hadn't seen in 4 years
b. Adoptive dad was Metis - Court seemed to view this as a positive factor in maintaining the kid's aboriginal ties - very essentialist, one-minded view of race - that all native people can transmit "native culture"

c. “In my view, when the test to be met is the best interests of the child, the significance of cultural background and heritage as opposed to bonding abates over time. The closer the bond that develops with the prospective adoptive parents, the less important the racial element becomes.” (Wilson J., at p. 193) 

Note: Racine works for this individual child - but it sucks for broader policy. Is the "best interests of the child" principle a way for the Court to appear to focus on the individual interests of the child, while privileging richer, whiter, married (etc) families who can afford litigation and obtaining custody first (first to get the kid, first to win)?

QUERY: What do you think of this statement? Does increased attachment necessarily reduce the significance of culture and race? Do we have to think of it in these terms? How do the Courts view adoptive parents' ability to transmit race & culture and to help the adopted child deal with race and racism? 

Sawan v. Tearoe (1993), 48 R.F.L. (3d) 392 (B.C.C.A.), leave to SCC denied.

Facts: White adoptive parents; FN bio parents. Mom consents to adoption; choose parents; then orally revokes it when kid is 6 days old; she sends letter to Ministry w/in 30 day period; but letter not received by Ministry. 20 y.o. mom wants to ensure that son knows aboriginal culture. Adoptive parents refuse to return the kid, who is 2 months old by time of hearing. 

Analysis: Quoting Wilson J. in Racine, CA holds that bonding matters more than race in this context. 

Holding: CA refuses to permit the consent from being revoked. In best interests of kid to stay with adoptive parents. 
Note: Adoptive parents ultimately separate and have a 3-year custody dispute over the child. 

D.H. v. H.M., [1999] S.C.J. No. 22

Note: Custody case (no adoption involved) - but used Best Interests test.
Facts: Child born to aboriginal woman who had been adopted by white parents as a child, and black dad. Kid cared for by white grandparents in Connecticut. Birth mom has strong relationship w/ her bio dad (granddad). Birth mom takes kid to Vancouver; Child Services apprehends child & places him with bio granddad on Squamish reserve on welfare. White grandparents sue for custody of kid. They win at trial and lose at CA.

Holding: SCC finds in favour of adoptive white grandparents.

Analysis:

· Trial judge didn't think that moving kid from Squamish would destroy aboriginal culture as he was half-black, half-aboriginal; and had previously lived with white grandparents for 2 years
· CA criticizes TJ for focusing on economic matters & not enough on culture; 2 years bonding favoured bio granddad
· SCC holds that focus on child's aboriginal heritage oversimplifies a complex case. Can't just balance race w/ bonding

· bonding?: b/c 2 years with bio-grandad, 2 years with white grandparents.

· race: it’s with grand-dad. 

· grand-dad was not unfit; the household expenses are met. 

· Court thinks child would be “best served” in US b/c of biodad’s blackness. 

· Seems that African-American part is complete excuse for child to live w/ white grandparents, despite white Conn.
· No discussion of the mother’s preference. 

· Sounds like court bent over backwards to put child in a socioeconomically advanced area. 

· But it is explicitly stated in the statute that socioeconomic advantages should not be a factor
· Decisions are explicit that money cannot be used as a determining factor.

· Clearly a factor, but it’s not supposed to tip the outcome of the case. 

· Being on welfare should not prohibit a person from raising a child; it’s not a factor for child removal. 

Aboriginal customary adoption

Adoption Act, s. 46 states that the court may recognize that an adoption order effected by the custom of an Indian band or Aboriginal community has the effect of an adoption order made under the Act (Casimel v. ICBC, 1993, BCCA)
Who can apply to adopt?
Adoption Act, s.5(1): One adult, or two adults jointly, provided they live in BC (s.5(2)), may receive a child for adoption
· single men and women can adopt
· technically, no need to be in a conjugal relationship

· but there’s a hierarchy of who gets placed ( Two parent families are preferred. 
· gender-neutral language: both same-sex or opposite-sex couple can adopt
Second-Parent Adoption

Adoption Act, s. 29(2): allows for Stepparent Adoption—allows one adult to apply to court jointly with a birth parent to become a parent of the child

· So you can adopt the child of your partner
· Now, s.29 is used primarily for second parent adoption for same-sex couples (to create parental status for a non-biological mother in a lesbian relationship). 
· Second-parent adoptions permitted in same-sex context (Re K)
s.37(2): stepparent/second-parent adoption: when an individual adopts a child to become a parent jointly w/ child’s birthparent (stepparent becoming a parent), the birth parent’s parental rights will not be affected. Other birth parent's rights are terminated (s.37(2)(b))- so he/she needs to consent to the stepparent adoption. 

Re K., [1995] O.J. No. 1425 (Ont. Ct. J. Prov. Div.)
Facts: Allowed a step-parent adoption in the same-sex context.

· In most situations, child is born thru DI to same-sex couple, so non-bio mother adopts the child. 

· first decision to look at def'n of spouse under Child and Family Services Act (Ontario)
· read in the new definition of spouse as same or opposite sex. 
· found the opposite-sex definition of spouse to be unconstitutional.

Consent: Whose consent is required?
Aboriginal Child: Efforts must be made to place child in FN community; but no need for consent from band w/ regards to adoption, though it must be consulted. 
· Adoption Act, s.13-22: variety of provisions re consent (giving, withdrawing, dispensing with)
· Act requires both parents to consent before a child can be placed.  
· s.13: consent is required from (a) child if over age of 12, (b) birth mom, (c) birth dad, and (d) guardian (if any) 
· s.13(2): for the purposes of giving consent to the adoption, the child's father in anyone who: (a) acknowledges paternity by signing birth reg, (b) is or was child's guardian or joint guardian w/ birth mom, (c) acknowledges paternity & has custody/access rights by court order or agreement, (d) acknowledges paternity and has supported/maintained/care for child voluntarily or under court order, (e) acknowledges paternity and is named by birth mom as child's dad, or (f) is acknowledged by birth mom as father and is registered on birth father's registry as child's dad
· Birth Father's Registry: provincially-run registry. Once guy registers, he will always receive notice of any adoption.  Allows a man who doesn't maintain relationship w/ child's mother and child to still receive notification in event of adoption. Most common scenario is a one-night-stand. The Courts take the Registry very seriously.

· s.14: birth mom's consent is valid only if the child is at least 10 days old when the consent is given
· s.15: a person under 19 y.o. may validly give consent to an adoption
· s.17: Dispensing with Consent ( situations arise when one parent is unwilling/unable to give consent

· s.17(1): Allows consent to be dispensed with in 2 situations:

· If it is in the child's best interest to do so, or
· If one of the following situations occurs: (a) person is unable to give informed consent, (b) reasonable but unsuccessful efforts have been made to locate that person, (c)(i) person has abandoned/deserted the child, (c)(ii) person has not made reasonable efforts to meet parental obligations, (c)(iii) person is not capable of caring for the child or (d) other circumstances justify dispensing with consent
· s.17(2): a court may only dispense w/ a child's consent if the child is not capable of giving informed consent
· ss.18-22: Revoking Consent

· s.18: person may revoke consent to a director or adoption agency placing a child for adoption only if revocation is (1) in writing and (2) received by director/agency before child is placed with adoptive parents
· s.19: Birth Mom may revoke consent w/in 30 days of kid's birth, even if kid has been placed for adoption during that period - but revocation must be (a) in writing and (b) received by director/agency before end of 30 days
· s.20: Child may revoke consent at any time before the adoption order is made
· s.21: consent given under a foreign law to the adoption of a child in BC may be revoked in accordance with the law of that foreign jurisdiction
· s.22: after a child is placed for adoption, a consent to the child's adoption may only be revoked by the court or in accordance w/ ss.19-21.
Birth Fathers

Practice Standard #32 – requirement that birth fathers be named

· Birth moms are encouraged to name the father when they give up their child

· Social worker cannot allow adoption to proceed if she has not consulted superiors

· Following Trociuk, the efforts to have child's father's name will be stronger

· only exception is where child has been conceived by sexual assault
In the Matter of a Female Infant, BC BR 99-00733 (BCCA, 2000)

Facts: Couple have a fling at work & get pregnant. Mom refuses marriage; both don't want to abort. Mom puts kid up for adoption; dad disagrees & says he'll raise kid w/ his family. Mom asks dad not to contact her during pregnancy; he agrees. Mom does not name dad on birth cert & choose open adoption. 4 months after kid is born, she tells dad that kid was adopted. Dad gets registered in Birth Father Registry; he seeks custody of kid, despite having no contact w/ mom/kid since early in pregnancy. Adoptive parents file petition for adoption, and seek to have consent of birth dad dispensed w/ on basis that dad abandoned kid. By time of trial, mom supports dad's application for custody and seeks access order to child herself. At trial, adoption is dismissed and birth dad gets custody with mom getting access. 

Holding: CA overturns trial decision; dispenses w/ consent of birth dad; approves adoption. 

Analysis: 
1. If all other factors between the adoptive and birth parents are equal, then biology might have weight.

2. But Prowse J. holds that the factors in this case were NOT balanced. 

3. In particular, it was unclear who was actually going to care for this child. 

a. Birth dad was in relationship with a woman who didn’t want child in her care

b. Conflict b/t birth father and birth mother.

c. Conflict b/t birth mother and paternal grandmother, who was going to do majority of caregiving.

d. Court feared that child would be subject to more and more disputes, if placed with the adoptive father

4. In contrast, adoptive parents could provide a stable and conflict-free household.

5. Court decides that BI factors were not equal b/t parties, so biological factors could not be used as a tiebreaker.

Dissent: Refused to recognize abandonment in this case. Argued that dad didn’t avoid his responsibilities; he acted as soon as he found out about adoption. Argued that mom excluded birth dad, who was distinguished from the "casual fornicator". Problem: why didn't he act as soon as the kid was born??? Why did he wait until 4 months after the kid was born???

Note: Prowse J. showed more anxiety about potential for child being litigated over, not anxiety over lack of 2-parents.
Step Parent Adoptions
If a parent w/ custody of a child remarries, & new spouse wants to adopt, the non-custodial parent will lose parental rights.  

What happens when the non-custodial parent has an access arrangement?  

· s. 38 – effect of adoption on access order or agreement
· s.38(1) An adoption order will cause an access order/agreement to a child to terminate, unless court orders otherwise

· s.38(2) The Court may order an access order/agreement to continue, or vary it, if it is in the child's best interests

BC Birth Reg. 023969 (1998); p. 154

Facts: Child was 9 w/ birth parents who had separated; had been living with birth dad since young age. Dad remarried, new wife had cared for child for past 2 years, and sought to adopt child. Birth mom refused to consent; was concerned that access will be terminated. Birth dad seeks to dispense w/ consent under (1) abandonment or (2) any other circumstances.
Issue: Whether consent should be dispensed with under s.17(1)(c) & (d)
Reasoning: 

· Court rejects abandonment claim

· Court still allows birth mother's consent to be dispensed with under s.17(1)(d)

· Court holds that it would be in the child's best interests

· Ongoing relationship between child and stepmother

· Stability of family unit in which the child lived

· s.38 would preserve the mother's access agreement

· Court declared that the mother's access agreement would continue

Hold: Stepmother is allowed to adopt child. Birth mom's consent is dispensed w/. Birth mom's access agreement continues.

Third Parties
Grandparents: b/c adoption severs legal rights of the birth parents, the question arises as to the rights of the birth parents' extended family. You can deal with this via: (1) Openness agreement or (2) s.38 access order for grandparents which is maintained post-severance. Very few decisions in Canada - but a hot topic in the US. 

Child Protection
History of Child Protection in BC/Canada
The greatest number of children who are removed from their parents are removed for neglect - not physical or sexual abuse. 

· Child protection is hard for the law to deal with. It challenges the law's liberal underpinnings, and law's conception of an individual's right to govern his/her own private life. How do we balance family autonomy with family intervention? 
· The child protection system protects kids by removing them from their families - though vast majority of families in system are simply being monitored by dif social services agencies. Many are engaged in compulsory or voluntary programs (i.e. parenting skills & anger management courses). Most have social workers conducting regular visits. 
· BC has experienced enormous changes over past few decades, mostly b/c of debate over autonomy vs intervention.

Hall, Margaret: “A Ministry for Children: Abandoning the Interventionist Debate in BC”
Ratio: Non-interventionism—default position of liberal state—which supports public/private divide and refuses to remove children at risk from the family home does a disservice to the children.

Interventionism: the degree to which it is desirable for the State to interfere with the private family.

· child protection systems in liberal societies have a bias towards non-intervention, which means it chooses liberal freedom over concerns with child suffering.

Gove Report, driven by Vaudreuil’s death, is critical of the non-interventionist child protection paradigm. 

Non-interventionism justifies itself (states that impulse is humanitarian) by identifying interests of the children with those of their parents in an “autonomous family.” This lets children like Matthew & Sherry Charlie to stay in unsuitable families.
Matthew Vaudreuil's case - The Gove Inquiry
Facts: M was 5 when he was killed by his mom in 1992. Death led to inquiry & Gove Report. M & mom had been known to Ministry since his birth - numerous reports of abuse/neglect during M's life. M died of asphyxiation when mom covered his mouth to stop his crying. Extensive bruising - may have been tied up, fractures on body. Deprived of food. M had been to 24 different docs who had seen him 75 times. More than 15 reports of abuse made by caregivers, family members, etc. Instead of removing him, Ministry provided services w/in family (i.e. parenting classes, anger mgt, weekly visits etc). Family moved from Fort St John to Vancouver; FSJ caseworker closed file & didn't communicate w/ Van caseworker. When mom applied for welfare in Van, new notes made on her file about child abuse concerns.
Holding: Matthew died as a result of too little emphasis on the needs of children, and too much emphasis on family autonomy. Children weren’t being adequately protected. Report made recommendations that would swing pendulum back to intervention as opposed to autonomy. But few recommendations made it into legislation. 

· The new Act stated as its goal that the purpose of the legislation should be to keep children in their families (cheaper option - maintain family autonomy rather than remove children)
· The biggest barrier to the interventionist approach is money. Office of the Child Inquiry was introduced to investigate child deaths, but was cut in 2002 by Gordon Campbell. More than 100 deaths have occurred that were not investigated.  Last year the inquirer was reintroduced, in response to the Sherry Charlie death. 

Some families more regulated than others: Some communities are subject to more state monitoring than others (the poor, immigrants, FN). If we increased interventionism, whose families would be monitored in terms of child removal?

Duncan Lindsay (book): US studies have shown that the only predictor of child removal was the economic status of the family.  The severity of abuse was not a predictor at all.

Foster Care: We have definitive empirical evidence that foster care hurts children - the constant moving, abuse, etc.  Removing children from their birth families might not necessarily result in a better option. 

State Intervention and Family Autonomy (the public/private divide)
BC child protection law is characterized by a tension between two approaches: 

· interventionist approach aimed primarily at the protection of children; and 

· non-interventionist approach which involves retention of kids w/in families in effort to support intact family as a whole
Underlying this tension are values of modern liberal state. Child protection, which is designed to alleviate suffering of individuals w/in the family, is in direct conflict w/ liberal values of personal autonomy, privacy, choice, and parental authority.

Legislative Framework: Child, Family and Community Service Act, R.S.B.C. 1996, c. 46
The legislation is largely procedural - strict system to follow in order to apprehend a child. Act reflects a largely non-interventionist model, with the child staying in the family home. 

Child, Family and Community Service Act, R.S.B.C. 1996, c. 46

· s. 2 – guidelines and principles of the Act:

· Paramount factors are the "safety and well being of the child", in accordance with following principles: 

(a) Children are entitled to be protected from abuse

(b) The family is the preferred environment for care and upbringing and Responsibility of protecting children rests with their parents

(c) If family support services can be provided to help a family care for a child, then those services should be provided [sad reality is that services don't exist b/c of lack of money or infrastructure]

(d) Children's views should be taken into account

(e) Kinship ties should be preserved

(f) Cultural identity of Aboriginal children should be preserved

(g) Decisions should be made in a timely manner

· Note: "Best interests of the child" is not the primary consideration - rather "safety and well-being of the child". The focus is on safety. 

· Fundamental Question: Is this child a "child in need of protection"?

· ss.5-12 – Family support services and agreements (alternatives to apprehension)

· If a report is made under s.14, the Director [in reality, social workers] must assess & investigate the need for protection, and if necessary, refer to a community agency.

· note that social services can be offered without any investigation. 

· But if investigation deemed necessary, Director is req'd to take least disruptive course of action (to kid)
· s.5: list of voluntary services that are to be offered to parents (i.e. counselling, short-term foster care, parenting programs). Can be implemented either w/o an investigation, or be the product of an investigation.
· s.6: allows parents to enter into voluntary agreement where child is taken out of the home temporarily while the parent works towards changing their circumstances. Note that while voluntary, it can turn into permanent removal. Can be implemented either w/o an investigation, or be the product of an investigation.
· s. 13 – definition of a “child in need of protection”

· Applies to situations where 

· a child has been, or is likely to be, physically harmed, sexually abused or exploited, or

· a child is going to be harmed due to neglect, emotional harm or abandonment, or

· a child is being deprived of necessary healthcare (s.13(1)(g)) [i.e. Jehovah's witness case]

· In defining these situations, the Court looks at amorphous community standards (Re Brown)
· s. 14 – duty to report suspected abuse/neglect
· Anyone who believes that a child is in need of protection has a legal obligation to report

· Positive effects are clear

· Negative effects: over-reporting, overloading of the system, lack of evidence to substantiate claim

· Legal ramifications: Unclear. Act does not deal w/ failure to report. But probably higher for teacher, doc, etc [i.e. not a neighbour].

· Note: Parent does not have a legal right to know who made the complaint. 

· s.29.1: Supervision Order: Director can supervise kid in kid's home. Usually involves weekly visits to check on kid
· s. 30 – power to remove a child

· Allows Director to remove child and place child in a foster home, adolescent group home, or with relatives

· Removal can only follow an investigation

Procedural Methods by which Child Protection can remove a child

1) s.14 complaint required
2) Is the child in need of protection, as defined by s.13?

3) Information is assessed by the Director. The least disruptive measure to the child is taken.

4) If an investigation goes ahead, there are numerous support services which can be offered 
a. s.5: social services

b. s.6: voluntary agreement for temporary removal

c. s.30: removal
5) If a child is removed, there is then a process of hearings. 

6) If a child is removed, but social workers then believe that the child should be returned under s.33, the Director will make an agreement with the parent to ensure that the parent will adequately care for the child. 

a. Circumstances have changed - i.e. abusive partner has left

b. Less disruptive means of protecting the child - i.e. grandparent comes into the home to care for the child.

7) If the child is not returned within 7 days, the hearing process begins.

Hearing Process

· s. 33.1-34 – Presentation hearing [procedural fairness of the removal]
· Two-part process

1) Was the removal justified? Reasonable & probable grounds to believe that the child was in need of protection?

2) If there were R&P grounds to justify the removal, how should the child be cared for until a full examination can be undertaken? 

· For example, the child might be placed with a relative.

· Sometimes, children are returned to their home after the presentation hearing.

· If child is deemed to be properly removed at Presentation Hearing, then Protection Hearing is ordered.

· s. 40 – Protection hearing [substantive review of the removal]

· Issue: Is this a child in need of protection?

· If yes, then a series of different orders can be made under s.41
· If no, then the child is returned to their parents.

· s. 41 – Orders available to the court

· Several options, all of which must be made in the child's "best interests"
· Various orders include
· s.41(1)(a): Child is returned to their parents, but is under supervision of Ministry 

· s.41(1)(b): Child is placed with person other than parent, but supervised
· s.41(1)(c): Child is placed with Ministry for specified period (foster care)
· s.41(1)(d): Child is placed on continuing custody order - only made if there is no real likelihood that a child will be able to return to his parents. If Child becomes a ward of the Ministry, and becomes available for adoption. This is the endpoint of the Ministry's involvement 
L.J. et al. v. Director of Child, Family and Community Services (2003, BCCA)

Ratio: Spells out the full procedure for child protection.

Family autonomy and religion: Withholding medical treatment
S.J.B. (Litigation Guardian of) v. BC (Director of Child, Family & Community Service) [2005] B.C.J. No. 836 (BCSC)
Facts: Child of Jehovah's Witness family was going thru chemotherapy; developed a blood clot; refused blood transfusion; hospital sought emergency application to make child a ward of the state. Family argued that she was a mature minor & therefore capable of refusing medical treatment, and that Charter, s.2(b) permitted such religious freedom.

Held: Child temporarily made ward of state.  Judge authorized blood transfusion. Child/parent could not obstruct order.

Analysis: 
· No common law right for a young person to refuse medical treatment. You must apply the Gillic Test.
· Although child is free to practice religion, freedom of religion is not absolute right. Her religious rights could not override her right to life and security of the person. Even if there was a violation, it couldn’t be justified via s.1.

Note: The family eventually went to New York where there was a blood reduced program.  

Note: Sextuplets case is making its way thru Courts. We may end up w/ SCC ruling, but right now, it appears that no court is willing to allow kids children (or parents on their behalf) to refuse medical treatment. Clearly falls under Act, s.13(1)(g).
Corporal Punishment

This deals with s. 43 of Criminal Code which permits parents, or teachers standing in place of the parent, to use force as long as it doesn’t exceed what is reasonable under the circumstances.  

You can hit a child as long as it is (1) corrective & (2) force used does not exceed what is reasonable under the circumstances (Cdn Foundation for Children, Youth and the Law).
Canadian Foundation for Children, Youth and the Law v. Canada (A-G) (SCC, 2004)

Facts: CC, s.43 challenged by a children’s rights organization.  

Held: Provision upheld in a 6:3 decision.  Court gave clarity- there is now a zone of acceptable physical discipline.  

Ratio: BI of the child is NOT a principle of fundamental justice. Zone of acceptable physical discipline established under s.43. 

Analysis: 

· BI is a recognized legal principle, but not a foundational req't and can be subordinated to other concerns 
· s. 43 protects the family as a protective zone, and protects children from abusive treatment 

· What is permissible is minor corrective force of a transitory and trifling nature.  

· It must be corrective and must be short term. 

· It doesn’t apply to children under the age of 2- any force is not acceptable.  

· Court seems to suggest that it’s not applicable to teenagers because hitting a teenager would encourage anti-social behaviour (inconsistent conclusion)

· The force can’t be degrading, can’t use objects and can’t involve force to the head.  

· The gravity of the precipitating event is not a factor.  It’s an objective test.  

Domestic Abuse

Introduction

80-90% of domestic violence is committed against women and children. Quaere why new studies claim that domestic violence is committed by a roughly equal number of men and women.

1) Traditional research - applies a relatively narrow definition of violence (physical and sexual violence) with less discussion of psychological and emotional harm.

· Examines injury and hospitalization rates. 

· Focuses on personal safety and fear

· Considers whether the violence is cyclical or a single incident

· These studies primarily show that violence is something done by men against women

2) New Research - "Family Conflict" Studies - broader definition of violence

· Includes psychological and emotional abuse

· Doesn't weigh the harm associated with the different kinds of abuse that are recorded by people who take part in these studies - so they equate a "push" with a "week in the hospital"

· Doesn't consider injury and hospitalization rates

· No qualitative component - does not consider whether this is cyclical, or a single incident

· Does not consider "fear" as a component

· Does not require police reporting

Statistics of Domestic Violence in Relation to Family Law

· 8 million work days are lost due to domestic violence

· Domestic Violence costs $6 billion annually in terms of hospital and health bills, etc

· Statistics Canada (2001): 25% of all violent crimes reported to police involved family violence. 
· Of those, 2/3rds involved spousal or partner violence. 

· 85% of victims were women.

· Spousal homicides account for 15% of all homicide deaths in Canada. 

· Three times as many women as men are killed by their intimate partners. 

· As a woman, the person most likely to kill you is your intimate partner

· These stats are only from reported incidents of domestic violence

· one benefit of Family Conflict studies is that they pick up non-reported incidents of domestic violence

· Clinical psychologists have identified three phases of domestic abuse: 

1) building tension phase (gradual escalation manifested by verbal abuse and less extreme acts of physical violence); 

2) the acute battering incident; 

3) loving contrition phase (remorse, promises to change, gifts, affection). This final phase provides positive reinforcement for the victim to remain in the relationship.

· No consideration of economic abuse. 

· Abuse victims who have no control over their money will find it even harder to leave the relationship

· Why wouldn't a woman leave an abusive relationship?

· Shame - particularly for middle to upper-class women

· Economic control

· Children (remember that a battered woman can be ordered to allow an abusive partner to have access to a child)
· Cultural & religious implications against divorce (i.e. if you are FN, and your on-reserve house is held via promissory note in husband's name, then you could potentially lose your house if you left the relationship)

· It's the norm

· The women want to help the men change their ways

Impact of domestic abuse on children

· General consensus in Family Law that violence against parents is not the same as violence against children

· Spousal abuse therefore has little relevance in custody & access determinations. Ridiculous!

· Findings from the research:

· Parents tend to dramatically underestimate (1) what their children know about the violence that goes on & (2) how often they witness it.

· Witnessing violence can leave children with the same psychological problems as the direct experience of violence. Almost 60% of children who witness violence show symptoms consistent with a DSM diagnosis of post traumatic stress disorder.

· Children who witness violence can internalize it as an appropriate method by which to resolve conflict. 

· Kids tends to identify w/ the abuser, & lose sympathy for the abused parent (in terms of her weakness in refusing to leave the abuser)

· Women who were raised in a violent home are 3 times more likely to be a victim of domestic violence once they enter an intimate relationship

· Boys who are raised in a violent home are also more likely to become abusers

· Jaffe study: in families where there is spousal violence there is a significant probability that children are also suffering direct physical or sexual violence. 
Custody and access decision-making and domestic abuse

General consensus in family law decision-making that violence directed towards a parent does not raise the same concerns as violence directed towards a child ( so spousal abuse has little relevance to custody and access determinations.

Why isn't spousal abuse a consideration in custody and access determinations? 

· Difficult for lawyers to discuss DV issues w/ clients (whether client is abuser or victim). Fear & safety issues attach to it - do you become a target yourself if you air allegations of abuse in court?  [Australia Family Court - 2 judges are murdered, panic buttons every 5 feet, poles in front of the court to prevent people from driving into the building]

· UN Convention on the Rights of the Child states that children have a right to know both of their parents unless it is contrary to their best interests. Unfortunately, the second "best interests" part usually gets left off. 

Current Legislative Framework in BC

· Both FRA, s.24 and DA, s.16(a) state that "best interests of the child" are paramount consideration in custody/access
· But neither FRA nor DA facilitates consideration of domestic abuse in determining custody/access
· FRA provides some guidance to court when considering what might be in BI of child.
· But FRA makes no mention of "safety" or "violence" as a factor in BI test - although it does refer to "well-being of the child". 
· It does require Court to look at capacity of the person seeking custody/access to exercise those rights adequately. But Courts have said that someone who is violent to their spouse is not necessarily a bad parent

· DA provides no guidance as to the "best interests" test. 

· DA, s. 16(10): "maximum contact and friendly parent" rules.

· A child of the marriage shall have as much contact w/ each spouse as is consistent with child's BI. 
· Court will take into consideration the willingness of the custody-seeker to facilitate such contact. 

· So if mom refuses to facilitate contact, she may be designated an "unfriendly parent" and lose custody
· No-access orders (where 1 parent gets sole custody w/ no access for other parent) are virtually non-existent
· Canada has a 50% joint custody order rate

Alberta Legislation

· Alberta legislation is probably best in Canada for dealing with domestic violence in custody & access determinations

· provides some context for the "best interests of the child" test

· Requires Court to ensure greatest possible protection of the child's physical, psychological and emotional safety

· Requires Court to consider all the child's needs and circumstances, including any family violence (s.18(2)(b)(vi)) and its impact on the safety of the child and other family or household members

· Explicitly questions whether an abuser is able to meet the needs of the child

· Requires Court to consider appropriateness of making order that would require guardians to co-operate on issues re child

Australia Legislation

· Requires communication b/t (1) Court making a family violence order and (2) Court making a custody & access order

What do you do if the child is either a victim of domestic violence, or is at risk?

· Supervised Handover
· Someone supervises the child being handed from one parent to another

· Usually occurs at a police station

· Public Handover - Usually occurs at McDonalds

· Supervised Access Centre
· Emerged in the 1980s in Canada with 10 publicly-funded access centres

· Huge in the rest of the world - France, Australia, etc

· Staggered arrivals: child dropped off by 1 parent thru one door & other parent arrives 10 mins later thru another door

· Access visit then occurs which is supervised - level of supervision varies according to security risk (high risk - i.e. parent tries to find out where other parent lives, where kid goes to school - social worker follows visiting pair around)

· BC's centres are privately-run and have no regulatory guidelines - usually run by a church or a non-profit organization. Hard for people to pay.

· Only one study that has looked at the effect of access centres (from Australia). Mixed results. 

· In general, parents were somewhat happy with it

· Children resoundingly rejected them - traumatic, scary & unpleasant places to develop relationships w/ parent

Criminal and civil responses
Criminal Remedies

BC has a pro-arrest and pro-charging policy with regards to domestic violence.

· Peace bond (s 810 of Criminal Code)

· Court order that requires another person to keep peace for certain amount of time, and to obey conditions of the order

· No-go order (i.e. can't come within a certain radius of the house or school)

· Benefits: Doesn't cost anything and you don't need a lawyer

· Disadvantages: not a criminal conviction. It's only a criminal offense if you breach the peace bond. 

· Summary: easy to get, but pretty weak.

At the criminal level, not a whole lot of remedies unless you are willing to go into criminal justice system and charge abuser.

Civil Remedies

Most people turn to civil law remedies (few exist). Those that exist w/in the FRA are not cross-referenced w/ the BI test. Both s.37 and s.38 are almost absent from the jurisprudence now.

· Order restraining harassment (s 37 of FRA) - Civil Restraining Orders

· Parent can request an order that would restrain other parent from molesting, annoying or otherwise communicating with the applicant or the child of the applicant.
· Can include a "peace officer enforcement clause" - which would require the police to actively enforce the order, and give them the authority to arrest someone who breaches such an order.
· If there is no PEO clause, then breaching the order is simply contempt of court. 
· Order prohibiting interference with child (as part of a custody order) (s 38 of FRA)

· Restrains a party from contacting or interfering with a child, or from entering a certain premises (usually the home)
· Primarily used to restrain sb from removing a child from a certain geographic area (i.e. Kits, Vancouver, BC, Canada)
· Order preventing economic harassment (s 67 of FRA)

· Allows an order that restrain a party from disposing of a family asset or other property

· Use this if you fear your partner will sell everything and disappear

· Restriction of contact (s 126 of FRA)

Other safety mechanisms?

· Apply for clause in your access order that requires access arrangements to be done in a safe way (i.e. supervised handover, public handover, supervised access centre)

· Domestic violence shelters 

· Note that some shelters will take kids, but a lot don't

· But you want to establish status quo of the parent with the kids - so try to get into a shelter that will allow kids

· But Fiona says that safety should be the paramount consideration

· Get into a shelter. Try to get the kids into a safe place.

· Legal aid services

· Victim support services - i.e. new identity

Alternative dispute resolution and DV
· BC now requires most parties to go through ADR before hitting the judicial system (i.e. judicial case conferences). 

· While ADR can often be a timely, inexpensive and low conflict means by which to resolve family law issues, it can be dangerous in situations of violence, especially given that ADR services are designed to encourage parents to put their own concerns aside in favour of their children’s needs.

· A woman's fear of her partner could be seen as thwarting the ADR process

· Avoid the ADR system if the situation involves domestic violence - and put safeguards to minimize face-to-face contact

Divorce

Historical and Contemporary Background to Divorce

Social Factors

· Divorce rate has skyrocketed in past 20 years, but even more so in terms of no-fault divorce

· Highest point of divorce in Canada was in the year after no-fault divorce was introduced

· 38% of marriages end in divorce

· Many divorcees are "repeat offenders"

· Main reasons for divorce: parties to a marriage have different ideas/values about what the marriage was going to be

· No-fault regime and a new statutory regime introduced in 1987

· No-fault divorce created a one-year separation as the primary basis for divorce
· Two fault-based criteria are still maintained within the DA: (1) Cruelty and (2) Adultery

· Duration of marriages that end in divorce has also fluctuated

· 1968 - marriage that ended in divorce lasted an average of 15 years

· 1986 - 9 years

· 2000 - 12 years

· Divorce rates have actually declined in the last 5 years

· Speculation that this is b/c marriage rates have also declined - and a significant increase in co-habitation

· Remember that divorce only captures separation in married relationships - not common-law relationships

· Fiona thinks that over 50% of all relationships (marriage & common-law) end in a divorce/split

· Because it is easier to obtain a divorce, more people are more likely to pursue a divorce now
· Should we rtn to fault-based divorce to make it harder to get a divorce, and prevent stress on families & children? 

· US has introduced covenant marriage - you chose to be committed to that marriage unless (1) adultery or (2) cruelty 
· Louisiana introduced CMs in 2005 and had a 3% uptake

· Other commentators thinks that divorces occur for good reasons - and that children shouldn't live in unhappy homes

· 60% of divorces are initiated by women

Other reasons for increased divorce rates
· Women's economic independence - no need 

· No-fault regime allows people to get divorced w/o having to air dirty laundry in court (i.e. by proving cruelty or adultery)

· Less stigma today

· Easy for couples to live separate & apart for a year, and file their divorce application - no need to appear in court

· Individualistic streak - pursue your own dreams, not your family's. 

· Shorter attention span - people are no longer willing to accept boredom in marriage

· Increased secularization - religion doesn't play as much of a role as before 

Legislative Framework

· 1987 - No-fault system introduced through amendments to the federal Divorce Act
· 85% of divorce applications are uncontested (under the "separate and apart" ground)

· You only need to file your application and affidavits in court (don't need to appear in court in BC)
· But judge must still determine “grounds for divorce” exist, even if “on consent”; so you still must go thru judicial process 

Definition of “spouse”

· Divorce Act, s.2(1): definition extended to include same-sex couples by Bill C-38.

· Note that historically, definition only included opposite-sex couples.

· MM v. JH (2004): same-sex couple bring constitutional challenge to DA to obtain uncontested divorce

· DA was amended by Civil Marriage Act which amended the definition of spouse to include same-sex couples
Commencing a Divorce Action
· DA, s.2: BCSC only

· DA, s.3: Must commence divorce app in province in which one spouse is ordinarily resident for at least one year immediately preceding commencement of proceeding 

· DA, s.6: Proceedings can be transferred by a court to another province if there is a custody dispute over a child who is more substantially connected to another province 

Grounds for Divorce:  Fault and No-Fault

· Historically, divorce law was much studied b/c of problems in proving "fault" (i.e. cruelty/adultery)

· Today, no need to prove fault ( but removal of "fault" also removed people's ability to be angry over divorce - so today people focus their anger on support orders, etc.

· Divorce Act, s.8(1): sole ground for divorce is the “breakdown of the marriage”.

· Prior to amendment, there were 15 grounds for divorce

· s.8(2): 3 ways of establishing "breakdown"

1. Living separate and apart for a year

2. Adultery

3. Cruelty

Key difference b/t relying on "living separate & apart" versus "adultery/cruelty": if you rely on adultery/cruelty, your divorce is immediate. If you rely on "living separate/apart", you have to wait 1 year. Someone who wants to marry immediately may want to rely on adultery/cruelty. Can't rely on your own adultery!

Living “Separate and Apart”
· s.8(2)(a): spouses must have lived separate & apart for at least 1 year immediately preceding the determination of the divorce proceeding and must be living separate and apart at the commencement of the proceeding.
· If the parties meet this requirement, then the divorce is granted "on consent"
· s.8(3)(b): spouses can resume cohabilitation for period of not more than 90 days, w/ reconciliation as primary purpose
· If the spouses exceed 90 days in cohabilitation, the clock starts again. 
· You can keep trying to reconcile over the 1 year period, so long as each reconciliation period is no more than 90 days
· s.8(1): application can be made by one or both spouses - so you can't be held ransom by your spouse.
· Statute is silent on issues on whether you can live separate & apart while still living under same roof (Oswell)
1. There must be physical separation between the spouses - usually done through separate bedrooms. Remaining in the same home for economic reasons does not mean that the parties are not living separate and apart.
2. There must be withdrawal by one or both of the spouses from the matrimonial obligations with the intent of destroying the matrimonial consortium - no sex! 
3. The absence of sexual relations is not conclusive but is a factor to be considered
4. Other matters include (1) the discussion of family problems and communication between the spouses, (2) presence or absence of joint social activities, (3) meal patterns, etc
5. Division of household tasks between the spouses. 
· s.8(3): parties must have the mental capacity to form the intention to live separate and apart (Calvert)

· A period during which the spouses have lived separate & apart will not be interrupted by reason of either spouse becoming incapable of forming an intention to live apart (i.e. the spouse becomes afflicted with a mental illness)

Oswell v. Oswell, [1990] O.J. No. 1117 (HC) – test for “living separate and apart”.
Facts: 2nd marriage for both parties. Wife commits adultery in 1984. Husband tells her following adultery that they should separate. Wife didn't want to separate. Husband argued that from that point on (1985), they lived separate & apart under one roof. Wife argued that it was not until a significantly later date (1987), and relied on following evidence: 
· while no sex in matrimonial home since 1985, they would go on holidays together and have sex while holidaying

· when guests came over, they would sleep in the same bed - but otherwise, they slept in separate rooms

· he gave her an expensive fur coat as a present during that period of time

· they attended her father's funeral together, and he comforted her

· they shared some meals

· she cooked and drew up shopping list, while he shopped for food

· they attended couples counselling briefly

· they attended many social functions together related to their employment

· she did his laundry

· when they submitted their tax returns, the husband listed them as "married", not separated

Wife served the divorce petition in January 1988.

Issue: The date of separation was important for the determination of the valuation of family property. 

Held: Declares that the separation began on January 1988. While husband may have formed intention to live separate & apart in 1985, no extrinsic evidence that this actually happened.
Note: Court is most interested in whether the couple appears socially to be a couple.

Note: 5 factors are most applicable to determining whether parties who live under the same roof as actually living separate and apart. But you can also use these 5 factors to assess couples who are living physically apart, but are ambiguous (i.e. spending a lot of time together). 

Calvert v. Calvert 

Facts: Husband alleges that wife, who had Alzheimers, lacked intention to live separate and apart. Wife began to suffer early symptoms of Alzheimers while couple was still together. Wife told daughter that she wanted divorce and instructions to lawyer to commence divorce proceedings. Lawyer testified that she had capacity to give such instructions at the time.

Holding: Court permitted divorce on the ground that there were 3 levels of capacity

1) Capacity necessary to separate ( lowest level of capacity
2) Capacity necessary to divorce

3) Capacity to instruct counsel

Of 3 issues, lowest level of capacity req'd to separate. Court found that wife clearly had capacity to seek divorce. 

Note: Appears that if there is any intention to separate, the Courts will permit that separation. 

Adultery
· s.8(2)(b)(i): adultery is a ground of divorce, but only the “innocent” spouse can apply.

· So you can't go out, commit adultery, and then seek a divorce under this ground

Definition of Adultery 

Adultery includes voluntary sexual intercourse b/t a married person and another person of either the opposite sex or same sex other than his or her spouse.

· Orford v Orford (1921) defined adultery as "voluntary sexual intercourse b/t married person & another person of the opposite sex other than his or her spouse.”
· P. (S.E.) v. P. (D.D.), (2005, BCSC): CL definition in Orford deemed unconstitutional under Charter & Civil Marriage Act; now includes same-sex adultery. Wife granted divorce on grounds of adultery after she discovers husband having affair w/ another man. 
Proving Adultery
· Once opportunity & intimacy are established on BOP, burden is on adulterer to call evidence to rebut presumption
· Not a high standard
Cruelty
· s.8(2)(b)(ii): “physical or mental cruelty of such a kind as to render intolerable the continued cohabitation of the spouses.”
· Knoll v. Knoll (1997): conduct at issue must be “grave and weighty” going beyond incompatibility.

· Just being mean is not enough. 

· Usually involves cases of physical and sexual violence

· issue is not intention of spouse to be cruel, but rather subjective effect of treatment on other spouse (Balasch, 1987).

· Proving Cruelty: Once opportunity & cruelty are established on BOP, burden is on abuser to call evidence to rebut presumption. Not a high standard
Does Fault affect support orders & custody orders?

Generally, fault should only be considered in granting the divorce ( not in determining support and/or custody. But Leskun tells us that misconduct can be relevant in determining spousal support if it has an impact on the recipient spouse's ability to achieve self-sufficiency.

Leskun v. Leskun, 2004 BCCA 422 (2006, SCC)

Facts: Couple separates as result of husband's adultery. Lots of awful things happen to wife just before discovering husband's adultery. You generally can't consider spousal misconduct in making support order. But wife argues that effect of husband's misconduct on her ability to achieve self-sufficiency should be considered in determining spousal support. Wife won at trial; lost at CA (wife is bitter to the point of obsession). 

Holding: Held for the wife. TJ properly considered effect of husband's misconduct on wife's ability to achieve self-sufficiency. But still no place for fault in spousal support. 

Note: SCC held that wife would have been successful in obtaining spousal support regardless of husband's misconduct. So why bother discussing effect of husband's misconduct? 

Bars to Divorce
These are bars to divorce, which would prevent an otherwise eligible person from getting a divorce.  
· 3 bars: (1) collusion, (2) connivance and (3) condonation. 
· The 3 bars relate only to the fault-based grounds ( spouses guilty of a bar must then live separate & apart for 1 year if they still want to obtain a divorce

· These issues come up very infrequently.

Collusion (ss.11(1)(a) and 11(4))

Where spouses collude ( absolute bar to divorce. Usually involves parties that lie together about factors & falsify evidence.
Connivance (s.11(1)(c))

Relates to a spouse who encourages (even passively) their spouse to commit adultery. Not an immediate bar to divorce ( the judge will decide whether to bar divorce.

Condonation (s.11(1)(c))

Presumption of condonation raised if cohabitation occurs with a "guilty" spouse after the innocent spouse has forgiven them for an act of adultery. Not an immediate bar to divorce ( the judge will decide whether to bar divorce.

Duties of legal advisers and judges

· ss.9 & 10: duty of lawyer & judges to draw to attention of the spouse provisions of DA that have as their object the reconciliation of spouses, to discuss the possibility of reconciliation, and to inform the spouse of marriage counselling or guidance facilities, unless circumstances of case are of such a nature that it would clearly not be appropriate to do so.
Divorce Processes: Collaborative Family Law Practice

Participation Agreement: A contract not to enter the litigation process.

· Commitment to interact in a respectful way

· Not going to threaten to go to court

· Not going to go to court

Collaborative Law:

· Much cheaper than regular family law

· Interest-based method of advocacy ( what is important to the parties?

Screening Question: What does fighting look like you and your spouse? How often is there pushing and shoving? You must screen your clients for domestic violence issues.

Divorce is an emotional issue with legal components:

· You cannot force people to do things

· The litigation system is not the best way to deal with parenting disputes – it just costs money and people still do what they want at the end of the day

Divorce Coaches:

· Communication specialists

· A mental health professional

· Need a masters of social work, masters of counselling, or PhD in psychology plus all applicable training

Marriage Agreements (aka Pre-Nuptial Agreements)

Marriage agreements are part of trend towards ADR in family law. Lawyers are generally involved in drafting marriage agreements - if lawyer doesn't draft your agreement, immediate red flag as to validity of agreement.

Marriage agreements permit parties to make own private arrangements over matrimonial property division, spousal support, and children (to a minor extent). These agreements can achieve results that are drastically different from those that would be reached by the statute or the courts. Parties are thus allowed to deviate from the statutory framework, and can resolve disputes without any scrutiny by the state. Prenups can deal w/ all divorce issues: matrimonial property, custody & access, and support.

Legislative framework for validity of marriage agreements 
Divorce Act 
Does not deal with the validity of a MA.  Only allows the courts to consider MAs in making maintenance orders.

· s. 15.1 - when considering child support, you can consider a MA

· s.15.2 - when considering spousal support, you can consider a MA

Family Relations Act

The validity of a MA is dealt w/ entirely at provincial level. Each province varies somewhat in terms of how MAs are treated

· In BC, the standard is fairness - the agreement must not be fair in order to be invalid (Hartshorne). 
· Other provinces require a finding of "unconscionability".

· s. 56 – at the end of marriage, each spouse is entitled to an undivided 1/2 interest in each family asset. 

· Legislative starting point: each spouse gets 50/50, unless MA or separation agreement exists

· s. 61 – parties to marriage can enter into MA for specific division of family assets & property should marriage breakdown
· s. 65 - if either (1) the 50/50 division of property provided for in s.56 or (2) the division of property under a MA or CHA, is unfair, with regards to the factors below, a party can apply for judicial reapportionment. 

· "fairness test" - mechanism by which the courts determine the validity of a marriage agreement (see Hartshorne)
· s.65 factors:

(a) the duration of the marriage [most frequently cited factor. Longer marriage may invalidate unfair MA]
(b) the duration of the period during which the spouses have lived separate and apart, [rarely cited]
(c) the date when property was acquired or disposed of,

(d) the extent to which property was acquired by one spouse through inheritance or gift, [ppty gained via inheritance by one spouse is less likely to be divided equally b/t spouses]
(e) the needs of each spouse to become or remain economically independent and self sufficient, or

(f) any other circumstances relating to the acquisition, preservation, maintenance, improvement or use of property or the capacity or liabilities of a spouse.

·  s. 120.1 - Co-habitation Agreement (CHA) permitted - allows CL couples to opt in to MA framework, and access FRA provisions re: matrimonial property if they have a CHA. Validity is determined under s.65.

Determining whether MA is unfair (Hartshorne)

1. Was the execution of the agreement unfair?
· Was there independent legal advice?

· Was there duress, coercion, fraud or undue influence?
2. Was the agreement itself fair? That is, did things turn out as the parties contemplated?

· Two part test for making this "fairness" determination: 
1) What would the actual result of the MA be? 
· Apply the MA - assess & award financial entitlements provided to each spouse under MA, and any other entitlements such as spousal & child support

· Remember to do this on the exam! Do the math!
2) Apply the s.65 factors - did things turn out as the parties expected? 
· Look at whether the MA operated fairly

· "Fairness" = were the circumstances of the parties at the time of separation w/in the contemplation of the parties at the time the MA was formed?  If so, did the parties make adequate arrangements in response to those anticipated circumstances?

· Look at the parties' personal & financial circumstances - i.e. did they actually maintain separate bank accounts?  Did one party bring in lots of assets?  

· Plaintiff’s burden to establish unfairness is heavier if the post-separation situation is what the parties expected when they signed the MA, and the parties actually carried out those MA plans.

· Unfairness could be proven if the evidence showed that the economic circumstances of marriage breakdown were not shared equitably in all of the circumstances.

· Focus on whether circumstances were in contemplation of the parties when MA was formed 

Hartshorne v Hartshorne, 2004 SCC 22 

Background: Principles of choice, finality in separation, and private contracting as the right of couples [that their decisions need not be scrutinized heavily by the state] pervade this decision. 

Facts: Couple marries after living together for 3 years; and leaving previous marriages. Both were lawyers (she was an articling student at his firm). Shortly before wedding, he presented her with MA. She was pregnant w/ couple's 2nd child by time of wedding. MA stated that if marriage broke down, parties would take exactly what they brought in with 3 exceptions: (1) she was entitled to 3% interest in family home per year, up to 49%, (2) joint interest in car, (3) joint interest in contents of home. Significant departure from FRA (50/50 of all family assets). Coming into marriage, he had $1.6 million of assets and she had student loans & no assets. She had independent legal advice which told her that MA was grossly unfair & that she should not sign it; but that if MA ended up in court, would likely be found invalid & lead to reapportionment. Before signing, MA redrafted to include entitlement to spousal & child support for wife. MA signed on morning of wedding; acknowledged by both parties that she didn't sign voluntarily; she was crying. When marriage began, he was making $175,000 and she didn't work outside the home. Couple separated 9 years later. She challenged the MA's provisions re: family home & spousal/child support. She won at trial; he appealed.

Issue: Should the MA be struck down as invalid due to unfairness?

Holding (6-3): SCC upheld the MA as valid. 

Analysis: SCC sets out wider principles for considering MAs, and also the 2-part test for determining validity.

Wider Principles

· Strict contract law principles should be applied in evaluating MAs
· MAs should not be set aside if MA entered into w/ ind. legal advice & no duress, coercion, fraud or undue influence
· FRA, s.61 clearly permits people to contract out of legislative regime - so it would be contrary to permit people to contract out, and then have the courts scrutinize their agreement.
· Fairness 

· But in interpreting s.65, you can't just compare outcome of MA w/ outcome of FRA, and state that any difference = unfairness. 
· Not comparative exercise - because to do so would always lead to unfairness.
· Instead, the Courts should apply a 2-step test (see above)
Applying the Test to the Facts: SCC upheld MA b/c it reflected clear intention to maintain independent financial lives - that's how the couple conducted their marriage. They kept their finances apart. She knew what she was signing and knew implications. She had ind legal advice, and signed contrary to that advice, evidencing that she made a personal choice. The fact that the lawyer told her that the MA would likely be overturned in court was irrelevant. He brought most of the assets into the marriage; very little was brought in by her; very little was gained throughout the marriage. She had not suffered any economic disadvantage during the marriage, though she had given up her legal career. Any economic loss could be dealt with by spousal support. No need to mess with the MA. 

Dissent (Deschamps, LeBel & Binnie JJ.): Strong dissent which critiques majority's conclusion. Too much was paid to intentions and expectations of parties. Not enough emphasis on legislation's intention of upholding only fair agreements. 
· Minority applied a substantive fairness test: was the MA actually fair? 

· Just because MA reflects expectations of the parties doesn't mean that the MA was actually fair.

· Legislation notes that "fairness" is the absolute test, and that fairness is to be understood by applying the factors. 

· By focusing on s.65 factors, as opposed to overall principle of fairness, majority missed the point of the legislation.

· Giving effect to unfair MAs is contrary to public policy. 

· It is not a simple comparison.

· But the point at which minority would allow a MA to deviate from the Act is stricter than that allowed by majority.

· Minority would have found that MA was unfair, b/c it doesn't compensate her for years of work in the home, or recognize the benefit of that work to him.

Discussion:
· Wasn't the execution of the agreement unfair in itself?

· Decision is part of trend of allow private contracting in family law - to get parties out of the courts, and use more ADR. But problem is that private contracting doesn't work in family law - historically, family law legislation arose because the state wanted to get rid of unfair private contracts. 

· Unconscionability? Power Imbalance? Courts seemed to claim that this was "feminist" case - majority found that women were independent, and could make their own personal choices; too paternalistic to change MA. Even his lawyer was a feminist lawyer, and she spun this view (she could have gotten married, walked away, her choice!).
· Would set a bad precedent to allow parties to sign MAs with the thought that it wouldn't be upheld by the courts - She probably signed the agreement thinking that it wouldn't be upheld...

· What if the gender roles were reversed? What about Britney and K-Fed?  What if there are kids involved?

Johnston v. Wright (BCCA) (2005)

Note: Common-law version of Hartshorne. Co-habitation agreement
Facts: Mrs. Johnston and Mr Wright made CHA. She was 48 yo graphic artist w/ $30,000 salary. He was 74 yo businessman w/ $60 million assets. CHA stated that parties would take what they put in, and would keep finances separate. Her independent legal advice told her not to sign CHA, but she signed it anyway. During 7 year relationship, they did not share bank accounts or credit cards. She covered all expenses, except for his personal & clothing expenses. He gave her $50/week for groceries. He eventually altered his will to give her much more than what CHA would have given - but they did not alter the CHA. Relationship ended, and she sought to have CHA overturned for unfairness.

Holding: CHA upheld. 

Analysis: 
· Court reaffirmed Hartshorne test, and principles of private contracting

· Agreement had been followed to a tee - the parties had indeed kept their finances separate

· No children were involved, which made his case stronger

· Changes to the will were irrelevant b/c they were premised on parties being together when he died. 

· Emphasis on (1) not second-guessing private agreements, (2) significance of independent legal advice, and (3) the fact that if things turn out as planned, the courts should be reluctant to overturn the agreement. 

Child Custody

Only 20% of custody disputes end up in ct ( those that do go to ct tend to have higher rates of conflict or violence ( most couples don’t have high conflict ( should we be making reform for those in high conflict or those who aren’t?

History, Statistics and Recent Reform Proposals

History

The focus on children is new

· Early 1900s: tender years doctrine ( child under 7 went to mom; over 7 to dad ( any legal decision-making done by dad

· 1940s/50s: welfare of child seen as paramount ( no fast & hard rules about who should get custody ( no legislation on issue ( rules unpredictable

· 1970s/80s: w/ skyrocketing divorce rates, issue of child custody becomes more pertinent

· early 1990s: gender neutral language in legislation (words ‘mother’ ‘father’ removed & replaced w/ parents) ( mothers & fathers should have equal rights to custody ( neutral test of BI of child sole criteria for making custody decisions

Statistics Canada 

(includes court orders, consent orders and agreements incorporated in orders)

The stats show drop in sole custody awards to mothers (most by consent) & increase in joint custody orders ( access denied in less than 2% of cases.

1991: Mothers awarded sole custody in 73.6 % of cases; Fathers in 11.8%; Joint custody in 14.3%

1994:  M’s 69.6%; F’s 9.8%; JC 20.5% 

1997:  Ms 61%; Fs 11%; JC 28%

2000:  Ms 53.5%; Fs 9.1%;  JC 37.2% 

2002: M 49.5%; F 8.5%; JC 41.8%

83% of the sole custodial awards to mothers were by consent (ie, both parents agreed to it). Fathers given sole custody were usually the primary care-givers during marriage 

Joint custody is not a legislative presumption ( but is usually a presumption adopted by judges ( big issue in FRA reform

Recent Reform Proposals

Bill C-22 (2003) recommended eliminating legal categories of custody & access, and replacing them w/ obligations for parents to negotiate parenting plans with the help of mediation.
Jurisdictional framework

Neither DA nor FRA are very different - likely to produce exact same results - both use BI test as sole criteria for decisionmaking.
Married Couples who have filed for divorce:

· can rely on either DA or FRA
· married couples usually use DA
· don't use DA if: (1) couple doesn't wish to obtain divorce order yet, or (2) want Provincial Court rather than BCSC

Common law couples, and married couples who haven't filed for divorce: must use FRA
Legislative framework
Distinctions b/t Legal Authority and Physical Care: 

· When a parent is granted custody, that means they have legal authority over the day-to-day care & control as well as responsibility for decisions re health, religion & education.

· Joint Custody: this legal authority is shared b/t parents whether they share physical care or not. 

· Joint custody does not mean that parents share actual physical care. 

· JC often looks like sole custody to mom. 

· JC will decrease amount of child support paid

· Access: 
· DA, s.16(5): “Unless court orders otherwise, a spouse who is granted access to a child of marriage has right to make enquiries, and to be given information, as to the health, education and welfare of the child.”

· FRA: no def'n of access; s.21 says that access includes visitation.

· Can range from 2 hrs/ week up to 50% of time

· more access means less child support

· Guardianship: right to direct upbringing of the child

· only granted under the FRA

· Courts don’t like granting guardianship b/c no one knows what it means

· having custody includes guardianship rights

· going to be abolished under new FRA
Divorce Act
· s.16(8): in making a custody or access order, court shall take into consideration only the best interests of the child of the marriage as determined by reference to the condition, means, needs and other circumstances of the child.
· s.16(10): (maximum contact rule) court must give effect to the principle that a child should have as much contact with each spouse as is consistent with the best interests principle, and, for that purpose, shall take into consideration the willingness of the person for whom custody is sought to facilitate such contact (friendly parent rule)
· s.16(9): conduct of parent is irrelevant unless conduct is relevant to ability of that person to act as a parent of a child.

· s.16(1): either or both spouses or any other person may seek custody or access. 
· s.16(3): If person applying is not one of the parties to the marriage, s/he must seek leave of the court. (i.e. grandparents, step-parents or unmarried same-sex partners)
Family Relations Act (BC)

· s.24(1): when making, varying or rescinding a custody, access or guardianship order, a court must give paramount consideration to the best interests of the child and, in assessing those interests, must consider the following factors and give emphasis to each factor according to the child’s needs and circumstances:

(a) the health and emotional well being of the child including any special needs for care and treatment;

(b) if appropriate, the views of the child;

(c) the love, affection and similar ties that exist between the child and other persons;

(d) education and training for the child;

(e) capacity of each person to whom guardianship, custody or access rights and duties may be granted to exercise those rights and duties adequately.

· s.24(3): if conduct of a person does not substantially affect BI factors, the court must not consider that conduct.

· s.24(4): if the conduct of a person may be considered by a court under s.24(3), the court must consider the conduct only to the extent that it affects a factor set out in s.24(1).
· No friendly parent rule in FRA
Applying the Best Interests of the Child principle

Absent direct harm, best interests of the child are met by maximum contact & access w/ both parents. A custodial parent cannot arbitrarily dictate limitations on access - they can only limit access if it is in the BI of the child (Young v. Young). 

Young v. Young, [1993] S.C.J. 112
Note: Leading case in interpreting BI of child. First real statement by SCC on custody & access.

Facts: Mom had sole custody by consent, dad had access.  Mom didn't want dad imposing JW views on kids (i.e. taking them door-to-door to proselytize). Children were interviewed & said they didn't like dad's religious instructions. 

Issue: Can a custodial parent limit what goes on during access visits? Religious freedom?

Holding (4-3): Dad wins. 

Analysis:

· The only criterion for limiting access is the best interests of the child. 

· Significant weight must be given to "maximum contact" rule (s.16(10)) that a child of the marriage have as much contact with each spouse as is consistent with his or her best interests.

· Limitations on access are only permissible if they are in the BI of the child. 

· When determining BI, risk of harm is not a condition precedent to limiting access. 

· But in some cases, harm or risk of harm may be important to consider before limitations on what a parent may say or do during access visits are imposed.  Argue harm anyways!

· Scope of access: the right of a custodial parent to determine the religious upbringing of child cannot interfere with the right of an access parent to share his/her religious beliefs with child. 

· In other words, custodial parents can’t impose restrictions on access parents.

Dissent (LHD): doesn't make sense that BI of child would require unlimited rights during access ( father was interfering w/ custody rights here (that is, custody right to make decisions re religion). Custodial parent has unfettered rights to limit access.
Relevance of Race, Conduct and ‘Lifestyle’ in Custody & Access Decision-Making

Both the DA (s.16(9)) and FRA (s.24(3)) prohibit a parent's conduct from being considered in making a custody/access determination, unless it interferes with the parent's ability to act as a parent.  

Race

Where a parent's race is raised in a custody/access determination of a mixed-race kid, the courts will determine whether it is relevant that the child be with one race or the other. This should be a case-by-case analysis (use BI test), but neither FRA nor DA require courts to consider race as a factor in the BI test. This is being discussed for potential reform. 

Race is simply one factor to be considered when determining a child's BI, but it is not the critical factor when determining custody for a mixed-race child (Van de Perre). The SCC has given us no info on how to balance race with other factors (i.e. quality parenting).

Note difference b/t FRA/DA and the Adoption Act, which names race as explicit factor to be considered (esp. for FN kids)

Palmore v. Sidoti, 466 U.S. 429 (1984, USSC)

Facts: White kid w/ 2 white bio-parents who separate; white mom marries black man. White dad seeks custody of kid; says that kid will be subjected to social stigmatization b/c he'll be raised by black stepdad in racist US society. White mom not unfit. 

Issue: Should courts consider the racism that child might face in future, if child is to be parented by white mom and black dad? 

History: Florida courts awarded custody to white dad, arguing that the societal prejudice would harm the child. 
Holding: USSC reversed Florida court's decision. While Caucasians in US may well have racist tendencies, and while kid might grow up experiencing certain amount of prejudice - it was still inappropriate to consider society's prejudices in determining the best interests of the child. The court cannot bow to racism. Whee!
Note: Continues to be cited in both Canada & US custody/access cases for kids w/ mixed-race & mixed-sexuality parents. 

Ffrench v. Ffrench, (1994), 118 D.L.R. (4th) 571 (N.S.S.C.)

Facts/Holding: White mom gets custody of white/afro-cdn kid, b/c of her awareness of kid's need for continuing contact w/ his African-Canadian heritage. Indicates willingness to facilitate maximum contact w/ dad, whereas dad ill will towards mom; some question as to whether dad would facilitate maximum contact. 

Camba v. Sparks (1993), 345 A.P.R. 321 (N.S.F.C.)

Facts: Afro-Cdn mom granted custody of white/black kid b/c she was more attentive to dad's French-cdn background than vice versa & was willing to facilitate child's cxn to dad's culture & language. No signs that dad was willing to do so for mom. 

Kassel v Louie (2000), 11 RFL (5th) 144 (BSSC)

Facts: Dispute b/t Chinese dad & white mom. Dad given custody b/c judge said kid looked like dad in his looks; custody impt to dad's extended family b/c he was only male heir in his family ( yet child lived w/ mom post-separation.

Van de Perre v. Edwards, [2001] S.C.J. No. 60

Note: The only SCC case to deal with custody & access.  Sadly, they didn't say anything useful.

Facts: Rich black married basketball player has affair w/ poor white uneducated groupie who gets pregnant. Kid is born into mom's care. Mom seeks permanent custody order & child support order when kid is 3 months old. Dad files for custody. At trial, dad claims that wife is supportive & will take care of kid. At CA, wife becomes party to litigation.

BCSC: Mom gets custody on basis that she is primary caregiver and had consistent family support; dad wouldn't have parented kid at all; dad's wife had never met kid. Doesn't mention race.

BCCA: Dad gets custody, based on stable family unit that he can provide & his supportive wife. Race should never be a predominant consideration, though it is important to ask whether the non-minority parent is capable of appreciating the child's racial and cultural heritage, but it is not a significant part of the Court's decision-making.

SCC: Grants custody to mom. Doesn't discuss race; focuses on narrow scope of appellate review in custodial cases.

Analysis: 

· BCCA cannot just reassess the facts and come to different decision. BCCA can only overturn BCSC decision if it shows that the judge did not adequately consider the facts before them.

· SCC finds that Valerie Edwards was not a proper party in the case.

· Court cannot give custody to a father simply because his new or existing wife is a good mother.

· Despite trial court's negative description of mom's employment & economic history, trial judge also noted that VDP had strong parenting skills. She had been his sole caregiver since birth, custody was not transferred after the BCCA decision because it had been appealed, and it was in kid's BI to remain in her care.

· In relation to race, the SCC states:

· There are key tools that a biracial child needs to foster their racial identity & racial pride such as the need to develop a means to deal with racism encountered, and to develop a positive racial identity. 

· But race is only ONE factor that should be considered in determining a child's BI

· Explicitly rejects argument that if race was raised in a case, that it should always be a critical factor. 

· Simply b/c biracial child is involved does not mean that race automatically becomes critical factor

Past Conduct (e.g., violence)
Conduct is not relevant unless it affects the ability of the parent to act as a parent. 

· Conduct rules should be read in conjunction with "maximum contact" rule. We don't want to diminish maximum contact b/c the parent doesn't always behave themselves.

Violence relevant to custody decision-making (though it will rarely result in a “no access” order) (Carlson)

· Clear statement that physical violence perpetrated against kids should be considered when determining child's BI. 

· Physical violence is relevant to custody, but irrelevant to access. 

Carlson v. Carlson, [1991] B.C.J. No. 3130 (C.A.)

Facts: Violent marriage; dad abuses mom & kids; dad is alcoholic & druggie. Dad admits all violence to family counselor. Children have severe psych problems. Post-separation, mom given custody by consent w/ dad having liberal access.  At trial, dad is awarded custody largely based on family counselor report which fails to mention abuse. 

Holding (CA): Trial decision reversed as serious errors of fact were made. 

· Mom given custody - dad given unsupervised access to kids

· Mother shouldn't have been criticized for raising sexual abuse - if she hadn't raised it, she could have been penalized for not protecting her children

· Family counselor report was deeply flawed b/c it failed to consider the relevance of the abuse

· Clearly not in kids' BI to have abusive dad as custodial parent - despite fact that kids were currently living w/ dad

 Lifestyle

Working Parents
While responsibility for breaking up the marriage (i.e., ‘conduct’) is not ‘necessarily a test for awarding custody’, it is relevant if it shows that one parent ‘pursued & will probably continue to pursue, his/her self-interest to detriment of children”.  An aggressive, career-oriented lifestyle can cause a woman to lose custody (Tyabji v. Sandana).

A stay-at-home dad is a bad role model (especially for a son) (McMillan v. Jackson). 

Tyabji v. Sandana (1994), 2 R.F.L. (4th) 265 (B.C.S.C.)

Issue: What is the effect of an ambitious mother on her ability to gain custody of a child?

Facts: Judy Tyabji, BC politician, leaves grocery store clerk husband for Gordon Wilson, fellow politician. Mom granted interim custody of 3 kids w/ liberal access for dad. Mom was primary caregiver during marriage. Dad sought custody.

Holding: Dad granted custody, on grounds that mom's aggressive, career-oriented lifestyle made her less attractive as parent than dad, and that kids' needs were being sidetracked by mom's career. Conduct (including adultery) can't be considered when determining custody - but conduct is relevant if it is shown that one parent pursued - and will continue to pursue - his or her self-interest to the detriment of the children. 

McMillan v. Jackson (1993, Australia)

Note: What about stay-at-home dads? How does a court respond to a dad's supposed lack of ambition?

Facts: Dispute b/t bio father & maternal great-grandma of 2 yo kid. Grandma had primarily raised child for first 8.5 mths of his life while parents had lived w/ grandma. Post-separation, dad given interim custody; mom given access. Grandma intervened & sought custody of child. Dad had chosen to stay at home until kid was school-aged. Felt it would be beneficial to kid to have parent at home & would rely on welfare in order to do so.

Holding (male judge): Court awards custody to great-grandma.

Analysis: Dad, while removing himself from gainful employment at this time of his life for so long, may have the effect of entrenching him and his child in welfare dependency. This would have effects on the child's prospects, and also on the child's respect for his father as a role model. The child's respect will be heightened if he sees his dad working on his own.
Sexuality

General Test: A judge is not permitted to deny custody or access to a parent based on their sexuality unless it can be shown to be contrary to the child's best interests or the parent's ability to parent. But parents who are less discreet in their homosexual relationships may have less success with obtaining custody (N v. N).
N v N [1992, B.C.S.C.]
Facts: Parents met while 19 & 27 at Salvation Army; deeply religious; married; 4 kids over 5 years. Mom loses her faith; realizes she's a lesbian; leaves her husband; starts new relationship w/ woman; moves into house w/ new woman & kids. Mom was primary caregiver during relationship, post-separation. Dad objects to mom having custody; provides evidence of his "trad attitude towards women & heterosexuality"; believes that lesbianism is a sin; responds to her arguments w/ Scripture.

Holding: Custody awarded to mom; strong suggestion that mom succeeds only b/c she is discreet in her lesbian relationship.

Analysis: In mom's favour, court points to # of impt factors that it argues makes the Court comfortable in awarding custody:
· lesbian relationship was not “notorious” in the community or the school, 

· no evidence of overt sexual relationship b/t her and partner (friend took a year to realize they were in a relationship), 

· her partner was not previously promiscuous, and 

· no evidence that the children were affected by their mother’s lesbianism. 

In this case, the mother's lifestyle choice was not seen to be placed by her above the needs of her children.

Ratio: Moms and dads who are less discreet in their homosexual relationships may have less success in custody disputes. 

· Past cases have denied custody to parents who have shown affection to their new homosexual partner, who have participated in gay & lesbian politics (i.e. marching in the Pride Parade), etc.
· Historical cases have noted that mothers who turn up in court in a skirt are not militant, and therefore good mothers. (!)
· Courts have also historically placed restrictions on access for the new partner of the homosexual parent (i.e. not allowing the children to access the custodial parent while the homosexual partner is present).
· Gay fathers do even worse in these cases.
· Fiona doesn't think that these restrictions would stand today, given the legalization of same-sex marriage. We also know that it is harmful for children not to see their parents show affection (with each other or with another partner).
Alternative approaches to resolving custody and access disputes

Both of the following presumptions have been rejected in Canada. 

Joint Custody Presumption

Fiona thinks this will be a likely presumption soon in BC.

Primary Custody Presumption

Fiona doesn't think this will ever be implemented in BC.

Access, Relocation and Abduction

Legislative framework 

Statutory Definitions of "Access"

· DA, s.16(5): “Unless court orders otherwise, a spouse who is granted access to a child of the marriage has the right to make enquiries, and to be given information, as to the health, education and welfare of the child.”
· FRA does not define access other than to say that to say in s.21 that it includes visitation.

Access is the key focus of DA
· maximum contact = maximum access

· Custodial parent cannot arbitrarily revoke access ( harm is not an overriding factor, but proving some sort of harm is important in order to revoke access (Young)

· Access is rarely denied (Carlson)

· But access & handovers can be supervised, and may occur in a public place
Nexus b/t entitlement to access & payment of child support? No nexus, in that no access ( no child support payment obligations. But psychological link b/t the two - access parents often feel they have right to see kid b/c they pay child support.

Whose right is access?
The child owns the right to access. This right cannot be bargained away by the mother (Johnston-Steeves v. Lee). But the courts have interpreted the "child's right to access" to be a de factor "right of the parent" (Fullerton). Courts may still order access to continue even if the kid doesn't actually want to see their access parent (Fullerton). Maximum contact means maximum access, even in the event of family violence. 
Practice Note: Don't perpetuate the system by telling your client that they must continue to allow access. Raise evidence of family violence in court. If there are family violence legislative provisions, raise them!

Johnston-Steeves v. Lee, [1997] A.J. No 512 (QB)

Issue: Who owns the right to access?  Is there a nexus b/t child support payments & access? 

Facts: See facts from Legal Parentage section. Dad agreed via K to provide sperm & child support, but not interfere w/ health & welfare decisions of kid. Dad assumed he'd get access; mom didn't think so. Access dispute arises when kid is 10 mths old. Mom sees dad as biological dad, not social dad - and says bio dads (absent social relationship) don't get access. Kid is 4 by trial; hasn't had contact w/ dad since baby; mom says he has plenty of male role models. Judge brings in expert witness who says that dads are good for children (esp. boys); limited relationship is better than none; good relationship b/t boy & dad improves intelligence & drive, empathy, good relationship w/ peers, etc. 

Holding: Dad gets access that grows incrementally. 

Analysis:

· K can never be binding b/c child's BI is paramount test. But K can be used as evidence of parties' intentions. 

· Based on his biological relationship, Dr. Lee is a father and parent.
· Being bio parent doesn't automatically give you access - but access is always a determination of what's in child's BI
· (1) Expert evidence: dads are good, (2) dad had contributed financially, (3) child was conceived thru intercourse and not DI - given these 3 factors, Court determines that it is in a child's BI to have access with his father. 
· Right of access belongs to the child, and it is not up to his mother to bargain access away.
· Court tells the mom off - it was selfish of her to try to create a family w/o a father, and that her concern was with her own stability, and not about herself. The court also holds that no man would ever contribute financially without the expectation of a reward - they disbelieve that Dr. Lee would have entered into a K without expecting any access. 
Ratio: Access is the right of the child and not his mother’s right to bargain away.

Note: All Canadian anonymous sperm donation comes from Zytec (sperm bank in Georgia, US); then distributed amongst Canadian fertility services. Canadian government is not stopping this influx of sperm from the US. Right now, it's $675/vial of sperm. So in Canada, you cannot get Canadian sperm unless you pick the guy yourself and have a known donor. 

Fullerton v Fullerton (1994), 7 RFL (4th) 272 (N.B.Q.B.)

Facts: Couple separates after violent marriage; dad continues to beat wife during access handovers. Dad is charged criminally. Mom seeks to vary access - and denies access at the same time [charged with contempt of court]. Mom says that kids don't benefit from access; get nightmares from seeing abuse; don't want to attend access visits. Kids have warped sense of appropriate, healthy relationships. 

Holding: Dad keeps access rights. Access handovers are monitored. Dad is of no danger to the kids. Mom held in contempt for failing to allow access, but no costs awarded against her. 

Analysis:

· Court takes into account the violence
· But they return to the argument that access is a child's right
· In order to vary an access order, you need to show a "change in circumstance" - court finds that dad's violence is a valid change in circumstance, which merits varying the order.
· But complete denial of access to dad is contrary to kids' right to access, b/c of "maximum contact" rule (Young)
· Court is not willing to completely deny access to dad.
Ratio: Child’s right to access means that access may be ordered even when the children themselves do not wish to exercise it.

Ratio: "A child's right to access" has been interpreted by the courts as a de facto right to access for an access parent.

When would the courts ever deny access???

· If the kids are in danger of harm by the access parent
· If supervised handovers can offset the risk of harm
Query: How could court hold mom in contempt for refusing to allow access - if she gets assaulted when she hands over her kids? Is this just the courts thinking that the mom is putting her self-interest (interest in not being beat) above her kids' best interests (right to access)?

Al-Maghazachi v Dueck [1995], 17 RFL (4th) 732

Facts: Unable to prove sex abuse allegations. Kids don’t want to see dad. Court held that "it's their right" & continues access.

H(E) v G(T) (1995), 18 RFL (4th) 21

Facts: 7 yo child alleges sexual abuse against dad; examined by docs who say she has def been physically abused (dad admits to severe spanking, causing bruising); possible sexual abuse. Court not willing to say sexual abuse had occurred.

Holding: Court terminates access b/c child screams constantly when in the presence of her dad.

Note: Tell kid to scream like hell when in presence of parent they don't want to see! But what if kid is so emotionally withdrawn from the abuse that they can't react?

Note: mom continued to facilitate access throughout the allegations of abuse. Why? Maybe b/c she had read Fullerton?

Denied or frustrated access
Court's Options when custodial parent denies access: Court will find denying parent in contempt, and order one of the following penalties:

· imprisonment, 

· fine, or
· cancellation of driver’s licence.
If the court finds a "change in circumstance", the Court can also order:

· varying of custody order to a joint custody order, or
· cancellation of spousal support [doubtful that child support will ever be cancelled as result of denied access]

You can consider post-separation conduct in determining custody & access (Ungerer v. Ungerer; DA, s.17(6))

Ungerer v Ungerer [1998] BCJ No 698 (CA)

Facts: Application by dad to have spousal & child support payments reduced b/c ex-wife is frustrating all attempts for him to exercise access. Previous contempt orders against wife had had no effect, nor had a 21 day jail term. 

Holding: Court finds that the wife's actions had warped the children so much that they didn't want access. Dad gets an order in his favour granting access. Spousal support is discontinued. Child support is continued. 

Analysis:

· DA, s.17(6): does not prohibit Court from considering conduct “outside of the marriage” and after its termination.

· So while you cannot consider conduct during the marriage in determining custody & access, you can consider post-separation conduct. 
· Test [where misconduct is alleged as reason to terminate post divorce spousal support]: whether misconduct is of such a morally repugnant nature as would cause right-thinking persons to say that spouse is no longer entitled to the support of her former husband, or to the assistance of the ct in compelling the husband to pay.

· Mom's actions sufficiently egregious to disallow cont'd spousal support. Turning kids against dad was reprehensible.

Ratio: DA, s.17(6) [can't consider conduct in making variation order] does not prohibit the court from considering post-separation conduct in determining custody & access. 

Failure to exercise access

CBA 1998: far more access parents who voluntarily curtail contact w/ kids than there are custodial parents who deny access.

Third party access

· FRA, s.35 & DA, ss.16(1) & 16(4): permit an order of access in favour of a third party. 

· FRA, s35: Court may order one or more "persons" to have custody/access [including parents, grandparents, relatives, and non-relatives]

· DA, ss.16(1): Upon application by…​any other person [other than spouses], Court can order custody/access

· DA, ss.16(4): Court may order joint custody/access

· Bridgewater v Lee (1998): where access order would disrupt kid's nuclear family (in this case, parents still together), Courts must exercise extreme caution in evaluating effects of access on kid's BI. Grandma's access app denied. 
· GES v. DLC (2005): man was neither kid's bio dad, nor ever in intimate relationship w/ mom; still granted access.

Relocation/Mobility

Historically, the law of relocation was split b/t 2 schools of thought: (1) custodial parents didn't have an inherent right to move, based on BI of kid test (Carter v. Brooks, Ont) and (2) Court must give deference to custodial parent's right to move, unless in BI of kid (McIvor v. Richards, Abella J.). Carter was accepted by the SCC in Gordon v. Goertz.
Approaching a Relocation question (Gordon v. Goertz)

1. Is there a custody/access order in place already?  If so, has there been a material change in circumstances?

· Relocation is always a material change in circumstances (Gordon)

· If access parent doesn't exercise access rights, then relocation may not be a material change

2. If you meet the threshold test, or if there is no custody/access order in place yet (Nunweiler), then apply Gordon factors to determine BI of the child

· Existing relationships b/t parties - child, custodial parent, access parent
· Disruption to the child due to the moving

· Views of the child

· Desirability of maximum contact w/ both parents (Courts favour maximum contact w/ both parents; loathe to separate children and parents) 

· How frequently does the access parent actually exercise access?

· What is the relationship b/t the child and the extended community? [Grandparents, cultural groups, etc]

Gordon v Goertz, [1996] 2 SCJ No 52

Facts: Application by access dad to prevent custodial mom from moving to Oz to pursue school. He applied for custody of kids, & for order restraining mom from moving from Saskatoon. 

Holding: Court finds for mom & permits relocation. Dad is given access rights that can be exercised in either Canada or Oz.
Analysis: Parent that is applying for change in custody under DA, s.17(5) must meet threshold req't of a material change in circumstances affecting the child. 

· Relocating is always a material change in circumstances

· Relocation may not be material change if access parent is not exercising access rights - cannot then intervene to prevent relocation
· Court finds that threshold test has been met

· Court rejects McIvor test: Court will not show automatic deference to custodial parent. 
· Court accepts Carter: finds that guiding test is best interests of the child 
· Applying the factors to the case: SCC finds that TJ was correct in allowing the mom to relocate.

· While maximum contact is mandatory rule, it is not absolute.

· But TJ incorrect in holding that access could occur only in Oz. SCC holds that access can occur in both Oz & Canada
Two part test (per McLachlin J.):

(1) Threshold test to vary custody/access order: Demonstrate material change in circs affecting child (DA, s.17(5))
a. It must be a material change:
i. in conditions, means, needs or circumstances of the child - or in the ability to meet the conditions, needs or circumstances of the child,
ii. which materially affects the child, and
iii. which was either not foreseen or couldn't have been reasonably contemplated by TJ making initial order

b. Shows that you can't seek to vary an order as an indirect appeal. You must actually show a material change. 

c. Only when threshold test is met that judge is entitled to embark on fresh inquiry of the child's best interests. 

(2) Best interests analysis: after threshold test has been met, judge must determine BI of child taking into consideration: 

· Existing custody relationship and relationship b/t child and custodial parent;

· Existing access arrangement and relationship b/t child and access parent;

· Desirability of maximizing contact b/t child and both parents;

· Child's views
· Custodial parent’s reason for moving only in exceptional case where it is relevant to that parent’s ability to meet the child’s needs; [i.e. argue that you're moving to increase income to benefit kid; not just to repartner] 
· Disruption to child of a change in custody; and

· Disruption to child consequent on removal from family, schools and community.

Nunweiler v. Nunweiler (2000, BCCA)
Facts: Relocation case where there was not yet a custody & access order. 

Ratio: If no custody & access order yet, then you only apply the Gordon v. Goertz BI factors. No need to show material change in circumstances threshold test b/c you're not varying the order.

We have numerous relocation cases now, moving slightly back to the stricter analysis of Carter where the parent's reasons for moving are highly scrutinized. After Gordon, relocations were refused in 40% of cases. The law remains highly unpredictable. 

Parental child abduction
Under the Hague Convention on the Civil Aspects of International Child Abduction, the removal of a child, or the retention of a child, is considered wrongful if it breaches the right of custody under the law of the jurisdiction in which the child was habitually resident immediately before removal/retention, and those custody rights were actually being exercised.

Matrimonial Property
What are the consequences of a common law relationship ending?  How is property distributed in the case of a CL relationship?

Introduction to Matrimonial Property

Principles underlying the BC Matrimonial Property regime

Property distribution is always dealt with at a provincial level. The following principles come from the FRA.

Principles:

1) While MP division gets much media attn, reality is that MP disputes are not the main concern of most couples
· Most people don't have much property - most have savings - only 45% own home - ( 25% have pension
· Income tends to be a family's largest asset.

· So, child support and spousal support are the two biggest concerns.

2) Difference b/t married couples and unmarried couples with respect to the division of property

· SCC says it's perfectly legitimate to distinguish b/t married & CL couples (Walsh v. Bona). 

· CL couples in BC must rely on equitable principles (constructive trusts)

3. Most jurisdictions treat marriage as an equal economic partnership, to which parties may make different contributions, but of equal value.

· One party may make an economic contribution (i.e. income), while other party may make non-recognized economic contribution (i.e. childcare, food preparation, leaving work to support spouse, etc).

· These are all recognized as contributions now (Murdoch v. Murdoch)
· BC recognizes value of non-economic contributions (defined as "homemaker contributions")

4. Every province has a different MP regime. 

· Different provinces define the word "property" differently 

· In BC, we refer to "family assets" ( this def'n doesn't always appear in other provincial legislation

Murdoch (SCC, 1975)
Facts: Wife seeks trust in her favour for matrimonial and business properties after 17 year marriage. Property was all in husband's name, though wife had made non-economic contributions to the business (cooking, cleaning, running farms, etc).

Holding: Wife's claim rejected, on grounds that she had done nothing other than work expected of ordinary farmwife.

Fallout: Everyone was pissed about the result, and horrified that someone could work for that long and end up with nothing. 

· Most provinces enacted legislation that would recognize (1) value of unpaid labour w/in context of a marriage, (2) fact that marriage is an economic partnership, and (3) starting point should be an equal distribution of property.

· Deferred Community Property Model (BC)
(a) In most provinces, it applies only to married as opposed to common-law spouses; 

(b) It is tempered to some extent by judicial discretion; 

(c) No proprietary interest vests until a court order is made; ("deferred")

(d) Contributions to family thru homemaking & child care are as worthy of recognition as financial contributions.

Jurisdiction re Matrimonial Property
Matrimonial property is exclusively a provincial power (FRA, s.5-6)
Indian Act, s. 88: First Nations people who live on-reserve are not governed by provincial family law (incl. MP law) 

· Derrickson v. Paul: Pursuant to s.88, IA, provisions of FRA relating to possession of immovable property (real property) cannot be made in relation to reserve land. 
· FN who live on-reserve do not have fee simple interest in reserve land. Land is set aside for all FN, not for indv'l FNs. 

· So if you are a FN person living on reserve land, you cannot use the FRA to divide your reserve property.

· Keep an eye on the current Bill in Parliament which may change this.

· While you cannot distribute immovable property on reserve, you can divide property other than the matrimonial home - i.e. car, assets, furniture, etc. Just not the house and the land!

Common Law Couples & Matrimonial Property

Common-law couples are barred from Matrimonial Property regime in BC (Walsh v. Bona, 2002, SCC)
· Barrier created in BC by definition of "spouse" in FRA 

· defines "spouse" to include CL couples

· but states that CL couples are excluded from FRA, s.5-6
· Exception: CL couples who make a cohabitation/separation agreement can access the FRA under s.120.1 (resolution of property disputes will be reviewed under s.65 judicial reapportionment factors)

· Absent a CHA, CL couples are entirely barred from the legislation. 

Walsh v. Bona, [2002] S.C.J. No. 84

Background: Dealt w/ NB's def'n of "spouse" in Matrimonial Ppty Act (same as BC's def'n). Act now includes CL couples.
Facts: CL wife brings (1) application under NS MP seeking 50/50 division of assets after 10 year relationship w/ 2 kids and (2) declaration that s.15, Charter is infringed by def'n of spouse which doesn't include CL relationship. CA rules in wife's favour.

Holding: CA ruling overturned. Def'n of "spouse" which excludes CL couples is not discriminatory under the Charter.

Analysis: Def'n recognizes distinctions b/t married and CL couples, and respects the fundamental freedoms of the individual.
· Note that this CL couple looked exactly like a married couple.
· Language of choice & personal autonomy; CT assumes people who don't get married make conscious choice not to participate in MP regime 
· s.15 analysis

· Comparative groups: married and unmarried, heterosexual cohabitants
· The choice not to marry is an intensely personal choice which should be respected.
· To ignore difs amongst cohabitating couples presumes commonality of intention that doesn't exist in reality
· When couples marry, they are consenting to being part of the MP regime.
· In choosing not to marry, CL couples are actively choosing not to be part of that regime.
· Majority does give some thought to the possibility that the "choice to marry" may not always be meaningful. But the fact that it may sometimes be illusory does not warrant setting aside an individual's freedom of choice.
· Even if freedom to marry is sometimes illusory, it doesn't warrant setting aside indv'l freedom of choice and imposing on that individual a regime that was designed for persons who have made an unequivocal commitment encompassing equal partnership described in the MPA…The decision to live together, without more, is insufficiently indicative of intention to contribute to and share in each other’s assets and liabilities.

L’Hereux Dube J. (dissent): MPA has nothing to do w/ choice or consensus, and everything to do w/ recognizing needs of spouses at end of relationship. Initial intentions are of little consequence. People are often unaware of their legal rights and obligations and do not organize their personal lives in a manner to achieve specific legal consequences.

· Hetero unmarried litigants have historically faced disadvantages in legal system, and been ignored by courts

· Many more unmarried cohabitants cohabitate out of necessity, not of choice 

· To deny a remedy b/c a partner chose to avoid certain legal consequences creates the possibility of exploitation

· Highly problematic & completely unrealistic to conceive of marriage as legal relationship that is entered to w/ foresight of problems at the end

Domestic Trust Claims & Unmarried Cohabitants (Unjust Enrichment = Constructive Trust)

Basic premise of a trust in family law is that one party to a relationship (person with legal title to the property) is understood to hold a portion of that property on trust for the other party. 
· Constructive Trusts are used most frequently. Resulting trusts are too difficult to succeed with in family law.
· Constructive trusts usually applied as remedy in cases of unjust enrichment.

Three elements of unjust enrichment (Pettkus; Peter)
1. An enrichment to the owner of the property; and

2. A corresponding deprivation (to the party making the contribution); and

3. No juristic reason for the enrichment (i.e., there must be a reasonable and legitimate expectation of benefit)

· Relationship looks spousal?

· Reasonable expectation on the deprived party that s/he will receive a benefit?

· Other party has been enriched?

· Unjust for that party to retain entire benefit?

Remedies: (1) constructive trust or (2) monetary award.

Monetary award is the starting point ( only argue for constructive trust if $$ insufficient (i.e. fear that other party won't pay)
For a constructive trust to be ordered, the plaintiff must show:

1) Monetary award is insufficient (consider whether plaintiff’s contributions have created a special link b/t plaintiff and property) (Peter); and

2) A causal connection b/t the plaintiff’s contribution and the disputed assets. 

· Plaintiff’s contribution must be “sufficiently substantial and direct” to entitle plaintiff to an interest in the property in question (Pettkus; Peter) 

· Question of Fact
· Preservation & maintenance of assets = causal contribution

· Acquisition of assets = causal contribution (but note that it's not req'd for plaintiff to have contribution to acquisition of assets) (Sarochan)
· Household labour & childcare = causal contribution (though less of contribution than preservation/maintenance/acquisition) (Peter)

· Extent of interest awarded must be proportionate to (direct or indirect) contribution of plaintiff. Where contributions are unequal, shares will be unequal (Pettkus).
· Assessing value of plaintiff’s interest requires taking a “value survived” approach ( i.e., what portion of the property can be attributed to the plaintiff’s efforts? (Peter)

Pettkus v Becker (1980), 19 R.F.L. (2d) 165 (S.C.C.) 

Facts: CL wife applies for one-half interest in properties & share of beekeeping business. 20 year relationship w/ all property acquired together during relationship. All property & business account was in husband's name. Wife had paid for all household expenses so husband could save his money to buy beekeeping business for them. Husband beat wife. 

Holding: Ms. Becker receives an equal share in the property and businesses. 
Analysis:

· Constructive trust model is the most appropriate model to use in family law cases.
· 3 elements of unjust enrichment:
1. an enrichment to the owner of the property; and

2. a corresponding deprivation (to the party making the contribution); and

3. no juristic reason for the enrichment (i.e., there must be a reasonable and legitimate expectation of benefit)

· Enrichment: Finds that Pettkus had benefit of 19 years of unpaid labour
· Corresponding Deprivation: Becker received little or nothing in return
· No juristic reason? Where one partner in a relationship - tantamount to spousal - prejudices herself in expectation of receiving an interest in property, and the other person freely accepts benefits conferred by the first person in circumstances where he ought to have known that they would have shared, it would be unjust to allow the enriched person to retain the entire benefit. 
· Relationship looks spousal

· Reasonable expectation on the deprived party that s/he will receive a benefit

· Other party has been enriched

· Unjust for that party to retain entire benefit

· Monetary Award or Constructive Trust?

· Causal cxn b/t assets & contribution: constructive trust will not be awarded unless causal cxn
· Becker made indirect contribution of money (paid household expenses) & direct contribution of labour to property (her work in the beekeeping business)
· Equal division is not automatic. It just happens to have been the appropriate award in this case.
Note: Issues with enforcement follow - Pettkus resists legal efforts by Becker to get money. They go thru court for 6 more years; Becker commits suicide w/o ever getting money; cites court decision in suicide note as the reason for her suicide. 

Sorochan v. Sorochan, [1986] 2 S.C.R. 38

Facts: 40 year CL marriage. Farmwife applies for constructive trust, after contributing to farm, maintaining it for 17 years, raising 6 kids. Property brought into relationship by husband. Very little property acquired during relationship

Issue: Must there be a causal connection b/t the acquisition of the assets and the contribution, or simply b/t the preservation and maintenance of the assets and the contribution?

Ratio: Causal connection must be b/t preservation and maintenance of assets & the contribution - not acquisition. 

Holding: Wife wins.

Analysis: Wife contributed significantly to maintenance of assets. Clear link b/t contribution and maintenance of assets. Slight relaxing of the strict application in Pettkus v. Becker.
Peter v. Beblow (1993), 150 N.R. 1 (S.C.C.)

Facts: CL wife seeks constructive trust in family home, after having 12 year relationship w/ husband who expects her to care for his kids (from 1st marriage), run household and work part-time. 

Issue: Should household labour & caregiving services provided by CL wife be grounds for action for unjust enrichment?

Holding: Contributions of household labour = unjust enrichment. But household labour not valued as highly as acquisition of assets, or contribution to preservation/maintenance of assets. Ms. Peter wins and gets constructive trust, but doesn't do as well in ultimate award as two previous cases. She ends up with a portion of the matrimonial home. 

Issue: Is there a causal connection between caregiving & household work and the assets?  Do caregiving and household work create a reasonable and legitimate expectation of a benefit? 

Ratio: Household work can create a causal connection. Household work can also create a reasonable & legitimate expectation, such that there is no juristic reason for the deprivation. 

Analysis:

· Enrichment found - he benefits from her work
· Deprivation found - she suffers deprivation by providing the work
· No juristic reason? 
· Do caregiving and household work create a reasonable and legitimate expectation of a benefit?

· While caregiving and household work may be provided out of love and affection, there is a legitimate expectation that the person providing them isn't doing so utterly for free - that there is some form of compensation for such labour - typically, an interest in the family home. 
· In coming to this conclusion, the Court recognizes that childcare and household services are both of great value to (1) the family and (2) the specific parent who isn't doing that work. 
Bringing CL couples into the FRA: s.120.1
· s.120.1: if spouses who are not married to each other make an agreement (defined to include a separation or cohabitation agreement), Parts 5 and 6 apply to the agreement.

· West v Middelkamp (2003, BCSC): s.120.1 not intended to apply retroactively; doesn't apply to agreements made before section came into force (4 Feb 1999).

Married Couples & Matrimonial Property
Legislative framework (BC): Family Relations Act, Part 5 & 6
Framework:

1) Has a triggering event occurred? (s.56(1)(a)-(d))

2) Is it a family asset? (s.58) ( FACT-SPECIFIC

· Property or savings account: ordinarily used for a family purpose?

· Matrimonial home: automatic family asset

· Annuity, pension, home ownership or RSP: automatic family asset

· Business / Venture: Did the non-owning spouse make a direct or indirect contribution

3) Should it be reapportioned under s.65?

Practical Note: Often strategic ( i.e. if inheritance coming up, ensure triggering event happens before you get inheritance.
· s. 56: upon triggering events, each spouse is entitled to an interest in each "family asset"
· s. 56(2): the interest is an undivided half interest as Tenant in Common

· s. 56(1)(a)-(d): triggering events 
· (a) a separation agreement

· (b) declaratory judgment under s.57 [upon app by 2 spouses, or 1 of the spouses, SC may make declaratory judgment that the spouses have no reasonable prospect of reconciliation]

· (c) order for dissolution of marriage or judicial separation
· (d) order declaring marriage null & void
· s. 58: definition of “family asset” – ordinary use for a family purpose

· s. 60: onus is on the person who is arguing that the property is not a family asset 
· s. 61: ability to contract out of MP regime via marriage agreement
· s. 65: Judicial Reapportionment: provides for judicial discretion to reapportion on basis of fairness & factors

· duration of marriage

· date property was acquired

· extent to which property was acquired via inheritance or gift

· need to achieve economic self sufficiency
· debts

 

Legislative definition of “family asset” (ss. 58 & 59)
· s.58(2): [Property] ppty owned by 1 or both of spouses & ordinarily used by spouse/minor child for family purpose 
· s.58(3):  [Property owned by corp/trust] property owned by a corporation or trust, or property over which a spouse has power, that would be a family asset if it was owned by a spouse ( CAN PIERCE CORPORATE VEIL
· s.58(3)(c): [Savings Account] money of a spouse held in a savings account if ordinarily used for a family purpose ( i.e. any savings acct drawn upon for family expenses;
· s.58(3)(d): right of a spouse under annuity or pension, home ownership, RSP [automatic family asset - no test req'd]
· s.58(3)(e): [Venture] right, share or an interest of a spouse in a venture to which the non-owning spouse has contributed either directly or indirectly 
· s.59(1): a [Business Asset] towards which the non-owning spouse has made a direct or indirect contribution 
· s.59(1): a business asset owned by one spouse to the exclusion of the other, & is used primarily for business and to which the non-owning spouse has made no direct or indirect contribution, is not a family asset 
· s.59(2): An “indirect contribution” in ss. 58(3)(e) and 59(1) includes savings through effective management of household or child rearing responsibilities by the spouse who holds no interest in the property
 

"Ordinarily used for a family purpose”: case law
Jiwa v. Jiwa, [1991] B.C.J. No. 2252 (S.C.)

Issue: Whether insurance policies are family assets.

Facts: 20 year marriage; 2 yrs before separation, husband permanently disabled following job-related accident. Husband holds 2 disability insurance policies. Were these family assets, in that the insurance policies were ordinarily used for a family purpose? Agreed by both parties that the insurance policies were taken out so that if something happened to husband, the family would be okay. Wife argued that policies were either (1) pensions, (automatic family assets, or (2) family assets b/c ordinarily used for family purpose (family security).

Holding: Wife entitled to portion of insurance policies on basis that they were family assets. 

Analysis: 

· Insurance policies were not pensions: don't serve as income replacement as pension does. Not designed to pay out lost income as pensions do, only a lump-sum payment in case of perm disability.
· Were the Insurance Policies "property"? Yes, husband had right of ownership in policies, so policies = property.
· Were the Insurance Policies "family assets"? Yes, b/c policies were taken out for purpose of family security - so policies were properly ordinarily used for a family purpose. 
Note: If disability had occurred after the separation, the policies would still have been designated a family asset, but the distribution would've been more in favour of the husband. 
Martin v. Martin, [1992] B.C.J. No. 1161

Issue: Is a mutual fund a family asset? 

Facts: 4 yr marriage b/t 60 yo man & 56 yo woman. Parties agreed that matrimonial home and RRSPs were family assets; agreed to keep respective cars & pensions. But husband had a substantial mutual fund. TJ held that mutual fund was family asset b/c it was used as retirement income for family, but reapportioned MF largely in favour of husband b/c (1) he used MF most during marriage, (2) short marriage, and (3) majority of MF gained via inheritance. Husband still appeals. 

Holding: Husband wins. Mutual fund reapportioned entirely in husband's favour. 

Analysis: 

· Was the mutual fund intended to be part of the couple's future retirement plan?
· Husband occasionally used MF for general family expenses, but no evidence that they were completely intended for retirement. Husband discussed using funds specifically for solo travelling.
· Therefore, MF was not a family asset b/c it was not intended to be used for a family purpose
· Court reaffirms trial reasons re: short length of marriage; most use had been by husband. 
Ratio: You need something more than a general intention to claim property as a family asset. 

Lye v. McVeigh, [1991] B.C.J. No. 2008 (C.A.) - another modern marriage
Facts: 7 yr 2nd marriage for couple w/ 2 kids from wife's previous marriage. Separate savings accounts; husband makes more $$, but makes equal contributions to expenses & joint account. Husband saves much more, but only pays equally. Wife had requested arrangement b/c she was victim of abuse in former marriage; previous husband didn't let her have any $$ of her own.

Issue: Was the husband's personal savings account, ER savings plan, Canadian Savings Bond and shares family assets? Was TJ correct in dividing their pensions unequally in that each kept their own pensions? ($25,000 difference)
Holding: None of the husband's bonds, savings accounts/plans or shares were family assets. Pension divison upheld.
Analysis:

· Modern marriage as opposed to traditional - separate $$ accounts; wife chose to have separate accts; husband's agreement to this meant that neither party had life-long commitment; no children
· None of husband's funds were intended to be used for a family purpose
· Only $$ the parties intended to share was the joint bank account
· Pension: Upheld by court on basis that wife had 5 more working years to build up pension. Husband had also made substantial contributions to pension prior to marriage. 
Samuels v Samuels [1981] BCJ 1818 (SC)

Facts: Husband inherits 2 properties upon dad's death; both properties in husband's name; both produce rental income from leases. Couple agreed that income was used for family purpose; put into joint account & use for general expenses. 

Issue: Is there a distinction b/t income generated from rental property and the property itself? Does the fact that the income is used for a family purpose turn the rental property into a family asset?

Holding: Husband wins. Rental property was not a family asset.
Analysis: 
· s.58(2) is concerned w/ how property is ordinarily used, not how income derived from it is used.
· The use of income generated from property doesn't affect the property itself
· The property itself must be used for a family purpose. 
Ratio: The use of rental income for a family purpose doesn't turn the rental property itself into a family asset
Brainerd v. Brainerd, [1989] B.C.J. No. 1223 (C.A.)

Facts: Couple married for 8 yrs w/ 1 child; neither works; husband lives exclusively off substantial income. Post-separation, they squabble over (1) property bought by husband during marriage and (2) husband's investment portfolio/trust fund. Both were in husband's name only. The rest of the property were clearly family assets. Trial judge awarded wife 25% interest in property & 20% interest in investment portfolio. Husband appealed.

Issue: Whether capital asset can be regarded as family asset where some or all of capital was used to meet household expenses.

Analysis:

· Property: was purchased by husband w/ trust $$ - he bought it solely as personal investment; parties had never lived there; though he rented it out to friends, that rental income did not turn property itself into family asset (Samuels). Wife claimed that property was family asset b/c she'd visited it 3 years in a row for purpose of boat trips on lake.
· Investment Portfolio: husband said it'd never been used for family purpose; wanted to preserve for son; wife made no financial contributions.
Holding: Trial decision upheld.

· Lake property was a family asset ( family clearly used it for rec purposes; spent lots of time there; combined evidence of rental income for family purpose & frequent family use of property = ordinary use for family purpose.

· Trust fund was a family asset (not business asset) ( hubby frequently drew from capital for family purposes; transferred money to joint account.
· Reapportionment: 80/20 split was fair: (1) inherited by hubby, (2) wife made no direct/indirect financial contribution, (3) acquired prior to commencement of marriage. 

Ratio: Visiting a property several times/year is sufficient to show property was ordinarily used for family purpose.

Evetts v Evetts, [1996] BCJ No 2614 (CA)

Facts: Capital asset not drawn on at all during the marriage - but income from the capital was drawn upon during marriage. 

Issue: Whether a capital asset can be regarded as a family asset where some or all of the income from the capital asset is used to meet household expenses (differs from Brainerd where husband drew from capital itself).

Ratio: The fact that the words “ordinarily used for a family purpose” are the governing words in the statute means that the specific use pattern must be examined in each case. Look at the individual facts of each case!
Holding: Capital held to be a family asset.

Analysis: Unwise to establish exact rules in determining "family assets" - case-by-case factual analysis. Some guidelines:

1. Fact that income from capital asset is used occasionally for fam purpose doesn’t of itself make capital asset a fam asset ( so not automatic

2. But fact that capital from an asset is used from time to time for fam purpose may be indication that  asset is a fam asset ( so its one piece of evidence, though not conclusive

3. Distinction b/t income being used for fam purpose, and capital being used for a fam purpose, isn’t in itself determinative 

Note: Differs from Samuels - income earned was impt factor in turning capital into family asset. In Evetts, the income was the husband's sole income. Also, the capital was, in fact, drawn on once to pay for the construction of the matrimonial home. This was a significant use of the capital. But Court focuses more on income as his primary source of income throughout marriage.

Hobby collections
Cases involving hobby collections will turn on individual facts. Was the hobby collection ordinarily used for a family purpose?
O’Bryan v O’Bryan, [1996] BCJ No 1125 (SC)

Facts: Sports memorabilia collection; mostly kept in husband's den & used exclusively by him; wife went w/ him to various sports memo shows; rarely went to shows herself. Collection valued at $208,000 at end of 10 yr marriage.

Issue: Was the sports memorabilia collection a family asset?

Holding: Yes, collection was family asset. Wife got 20% interest in collection. Obviously, hubby bought out wife's interest. 

Analysis:

· Whether personal pursuit of hobby results in deeming property ordinarily used for fam purpose - look at indv'l facts
· How did spouses interact in relation to the hobby?  Here, the collection was prominently displayed & shown off to guests by wife; wife attended shows w/ hubby - shared hobby.
Debts
Debts are dealt with under the judicial reapportionment stage at FRA, s.65(1)(f): "any other circumstances relating to the acquisition, preservation, maintenance, improvement or use of property or the capacity or liabilities of a spouse"
In order to qualify as a family debt, debt must be incurred during marriage for family purpose. Focus on nature & purpose of borrowing and expenditure of the fund. (Mallen, 1992, BCCA)

· If funds used to purchase family asset, maintain family asset, discharge family burden, or maintain family members, then there should be equal sharing of debt
· Educational or Recreational Expenses: Debts incurred for purpose of facilitating support or education of either spouse/child will be a family debt

· so if the couple takes out a student loan during marriage, then family debt. If you come into the marriage with student loan debt, then not a family debt.

· During Course of Marriage: Debt must be acquired during the course of the marriage to be designated family debt.

Note: Don't deal with debts until the reapportionment stage.  You cannot simply subtract family debts from family assets, and then divide ( family debt is not property, so it can't be divided before reapportionment. 

 
Inheritances and Gifts
Is the gift/inheritance a family asset, in that it was ordinarily used for a family purpose?
· Test for gifts: Look at the donor's intention - did donor intend gift to be used for family, or personal purpose?

· Test for inheritances: Look at how the couple planned to use the inheritance - for family purpose?
Judicial Reapportionment of Gifts/Inheritances (s.65(1)(d)): an asset received by inheritance/gift is more likely to reapportioned in favour of the recipient spouse

Hauptman v Hauptman (1981), 32 B.C.L.R. (SC):  
Facts: Husband gives wife jewellery & fur coats in order to impress business clients.

Holding: Though originally gifts, Court holds that they were family assets b/c they were used for a family purpose. Intention of donor was not necessarily to give a gift for its normal purpose, but for some other purpose.

Hefti v Hefti, (1998), 40 R.F.L. (4th) 1 (BCCA)

Facts: Dispute around inheritance, and whether it was going to be used for family purpose or not. Some suggestion that inheritance would be used for retirement income, but largely hadn't been discussed. 

Ratio: Cases involving gifts/inheritances turn on individual facts; no absolute presumptions. Inheritances/gifts received from one's spouse or parents or 3rd parties may be family assets, depending on whether they were used for family purpose. 
Holding: inheritance was not a family asset. 
Campbell v Campbell (1991), 26 R.F.L. (3d) 354 (BCCA)

Facts: Inherited rental property. Non-recipient spouse maintained rental property, & acted as guarantor when mortgaged. 
Holding: While the property was inherited, it was a family asset because of non-recipient spouse's contribution; clear conversations that property would be used for future economic security of the family. 

Pension Plans 

· s. 58(3)(d): pension plans are automatically family assets ( no need to determine whether used for family purpose
· Pensions - along with the family home - are often the most valuable asset that a family has.

· Law on pensions reformed in 1996; introduced Part 6 of the FRA which deals specifically with pension division.

· Question: "how to divide the pension?"

· s.71: if a spouse is entitled to an interest in a pension, then it must be determined [divided] in accordance with Part 6.
· Part 6, ss.72-75: Explains division for different kinds of pension plans (i.e. defined contribution plans, etc).
· s.75.1: if division of the pension under Part 6 would be inappropriate because of the terms of the plan, the ct has discretion to deviate from Part 6.

· But unless s.65 fairness requires it, a ct order must leave the pension member (the spouse who holds the pension) with at least 50% of the interest.

· i.e. certain elements of the plan may make Part 6 an inappropriate method of division. Plans themselves often have rules around matrimonial division [i.e. causing the plan to lose its value if it is divided early].
· s.80: [Agreements] permits non-owning spouse and member to enter into an agreement (subject to s 65) that divides pension in proportions different than those required by Part 6.
· s.80(1)(a): An agreement must leave the owning spouse with at least half of the value of the pension or at least half of the periodic benefits that would have been paid under the pension on retirement.

· Pension division is confined to the portion of the pension that accrued during the marriage.*

· So, if vast majority of pension was accrued before the marriage, that portion can't be touched, absent private K
Ventures and Business Assets (ss. 58(3)(e) & 59)

Businesses and ventures are specific forms of property under FRA. 

· Businesses include professional practices (Robertshaw, medical practice = business)

Business vs Venture: "some kind of undertaking accompanied by risk"
· Courts appear to make no distinction b/t businesses and ventures

· Passive deposits such as a GIC is not a business or venture - no risk

· Because the 2 sections are virtually identical, no practical difference to define business vs venture. 

s. 58(3)(e): [ventures] a “family asset” includes “a right, share or interest of a spouse in a venture to which money or money’s worth was, directly or indirectly, contributed by, or on behalf of the other spouse.”

· A venture is a family asset if the non-earning spouse has made a direct or indirect contribution to it.

· Absent such a contribution, it is not a family asset.

s. 59: [business assets] If property is owned by one spouse to the exclusion of the other and is used primarily for business purposes, and if the spouse who does not own the property made no direct or indirect contribution to the acquisition of the property or to the operation of the business, the property is not a family asset.

· Business assets are excluded explicitly unless the non-earning spouse made a direct or indirect contribution.

Direct contributions

Direct contributions can include paid employment for a non-owning spouse; payment of money towards the business or acquisition of the business; working in an unpaid capacity in the business; contributing family assets to a business; and mortgaging of a family asset or guaranteeing a loan for a business (Robertshaw).

Robertshaw v. Robertshaw (No. 2) (1979), 17 BCLR 137 (S.C.)
Facts: Wife had paid employment in her husband's medical practice. Husband paid her an adequate wage.

Issue: (1) Was husband's medical practice a business or a venture under the Act? (2) Was wife's paid employment within the medical practice a direct contribution, thus turning it into a family asset? 

Holding: Medical practice was business. Wife's paid employment = direct contribution. Medical practice was family asset. 

Analysis:

1) Ordinary meaning of business includes a professional practice, such as the husband's medical practice

a. Court notes that medical practice is unlikely to come w/in meaning of "venture", but clearly a "business".

b. "Venture" should be interpreted broadly.

c. Medical practice is deemed to be a business, and thus falls under s.59.

2) Nothing in legislation indicates that legislature intended to bar spouses who contributed to business as employees

a. So, the fact that wife was being paid doesn't suggest that her work cannot be considered a direct contribution

b. Therefore, the medical practice was a family asset.

3) Court also provides other examples of direct contributions

a. Payment of money towards the business or acquisition of the business

b. Working in an unpaid capacity in the business

c. Contributing family assets to a business

d. Mortgaging of a family asset or guaranteeing a loan for a business

Indirect contributions

s.59(2): in ss. 58(3)(e) & 59, an “indirect contribution” includes savings through effective management of household or child rearing responsibilities by the non-owning spouse.

· So, if one parent is at home and manages the house and takes care of childcaring responsibilities, thus freeing up the earning spouse to pursue business interests, this will be considered an indirect contribution.

Two things to note:

1) Phrase "effective management" has been ignored by Courts (don't look at effectiveness of household mgt; childcare).

2) An indirect contribution that turns the business into a family asset rarely gives the non-earning spouse an equal portion of the business. It is usually significantly lower than 50%.  85/15 is a normal split.
O’Keefe v O’Keefe, (2002) BCSC 337

Facts: Wife sought to have husband's bioeng company declared family asset via direct & indirect contributions (small financial contributions; running household; accompanying husband on business trips, etc). 

Holding: Business declared family asset b/c of wife's indirect contributions. Focus is much more on what wife did at the business, rather than at home.

Piercy v Piercy (1991), 31 RFL (3d) 187

Facts: Focuses much more on homemaking & childcare responsibilities than O'Keefe. Wife seeks to have husband's 2 businesses declared family assets via her indirect contributions (quit job, household mgt, childcare, hosting business clients). 

Holding: Husband got exactly what he had been looking for (a wife who would run everything for him). Businesses were family assets due to wife's indirect contribution. Businesses divided 85/15 in favour of husband.

Nordin v Nordin [1995] BCJ No 972

Facts: Wife spends a lot of time at home on the farm. Husband travels frequently for work (Great Cdn Steakhouse). Wife maintains the home in his absence, and runs the properties in his absence.

Holding: Business was a family asset due to indirect contribution by wife.

Academic qualifications as a business asset

· Professional qualifications ( family asset (Samson v Samson, 1996, BCCA). They are not property.

· Income derived from that professional qualification is not a family asset.

· Contributions by a spouse towards the other spouse's university degree or professional qualification does not constitute an direct/indirect contribution that would turn that degree into a family asset.

· But contributions made by a spouse towards the other spouse’s university degree or professional qualification may be considered in the context of a spousal support claim (De Beeld)

De Beeld v De Beeld, 1999 BCCA 515).

Facts: Wife took series of low-paying jobs so that husband could get commerce degree & become chartered accountant. Husband occasionally worked during summers, but otherwise didn't work & didn't have to take out student loans because of his wife's support. Couple separated after husband had been working for 1 year. Wife brought a spousal support claim.

Ratio: Where the parties make a joint investment in the future earning capacity of one of the parties, often at the long-term expense of the other, a spousal support order is appropriate. 
Holding: Wife's contribution to husband's career had enabled him to earn high income - this entitled her to at least short-term support. Wife got a lump-sum payment (note that these are rare - usually, they come in monthly payments). 

Date of Valuation
Gilpin v. Gilpin, [1990] B.C.J. No. 2272 (C.A.)

Ratio: 
· Unless reason to vary, the valuation date for family assets, including the matrimonial home, is the date of trial.
· But if division of assets at time of marriage breakdown is agreed division, then Courts reluctant to interfere w/ it
Orders available to the court

· s. 66(1)-(2): Court has the authority to make any order necessary to give effect to the judicial reapportionment of property. 

· Declaration of ownership of, or right of possession, to property
· Order that title to property be held in trust for, or vested absolutely in, the other spouse

· Order spouse to pay compensation (i.e. if property has been disposed of)

· Order partition or sale of property, and that proceeds go to a spouse

· Order that a spouse give a security for the performance of an obligation imposed by order

· Sever a joint tenancy

· s.66(3): restrain a spouse from giving/transferring his interest in property, if that spouse is doing so to defeat a MP claim 

Tracing
Tracing arises where parties separate, and then one party sells all assets to buy stuff for themselves. Tracing allows us to go behind that purchase and sale.

· If one spouse owns an asset that was (1) not used for a family purpose, but (2) bought with proceeds from sale of a family asset, tracing will deem the current asset a family asset (Tratch, 1981, BCSC). 

· Tracing applies to property acquired both before and after separation
· Tracing is proportionate - depends on how much of the original family asset proceeds were used to buy the new asset

· FRA, s.66(2)(c): Court can order compensation if payor spouse has disposed of property that was going to be divided.

Interim use of property and compensation orders
· s. 124: Court can grant to one party of the marriage exclusive temporary use of the family residence and the personal property in it, pending determination of the final division.

· s.124 cannot apply to property on reserve.

· Derrickson v. Derrickson , [1986] 1 S.C.R. 285

· Paul v. Paul, [1986] 1 S.C.R. 306

Spousal Support 

 

Introduction
Income support looks at (future) income, & the extent to which one spouse's income might be shared w/ other spouse, post-separation. Income support comes in two forms: (1) child support and (2) spousal support. 

Spousal support is taxable as income - as soon as it is received. 

DA, s. 15.3 and FRA, s.93.2: priority given to CS over SS. Child support will always be ordered, provided the spouse has an income. CS is right of the child; understood that parents must maintain financial obligations to the kid, post-separation.

SS is different. One does not expect that they will be supported by their ex for the rest of their lives.

Spousal Support Framework

· If varying a spousal support order w/ no separation agreement: use Moge
· If ordering or varying SS w/ a separation agreement in place: use Miglin
Stats on Spousal Support

· Pre-Moge: only 5% of spouses were awarded spousal support. It was mostly women who got SS

· Post-Moge: 10% of spouses are awarded SS.
· SS is only awarded in 19% of family law cases

· Main reason for failure to award SS

· Not enough money to bother - most people don't have the assets to pay SS

· Classic dependency relationship (one spouse stays at home, other spouse works) is less frequent these days

· 2/3rds of women in Canada have incomes below the poverty line

· When SS was excluded, that number went up 8% - so SS only keeps 8% of women above poverty

· So existing regime doesn't do a whole lot economically to support poor women

 

Legislative framework
Both the FRA and DA contain spousal support provisions. They are very similar, and the same principles generally apply.

Married Couples (DA if married & applied for divorce; FRA if married & no divorce app)
Principles of spousal support that apply to married couples are set out in s. 15.2 of the Divorce Act.
· s.15.2(1): A court may make an order requiring a spouse to secure or pay such lump sum or periodic sums, as the court thinks reasonable for the support of the other spouse.

· s.15.2(4): In making a SS order (or interim order), the court shall take into account the conditions, means, needs and other circumstances of each spouse, including (1) the length of time the spouses cohabited, (2) the functions performed by each spouse during cohabitation, and (3) an order, agreement or arrangement relating to support of either spouse. 

· s.15.2(5): spousal misconduct shall not be taken into account in determining spousal support (see Leskun)
· s.15.2(6): A SS order should
(a) recognize any economic advantages or disadvantages to the spouses arising from the marriage or its breakdown;

(b) apportion between the spouses any financial consequences arising from the care of any child of the marriage over and above any obligation for the support of any child of the marriage;

(c) relieve any economic hardship of the spouses arising from the breakdown of the marriage; and

(d) in so far as practicable, promote the economic self-sufficiency of each spouse within a reasonable period of time. 

s.15.2(6) factors in plain English:
· (a) Did one spouse stay at home and give up their job during the marriage, while the other 

· (b) What did the marriage look like, in terms of distribution of responsiblities?

· (c) Considers economic hardship suffered after separation

· (d) Difficulty frequently arises here. Difference b/t Pelech & Moge is that Pelech focused on economic self-sufficiency; Moge focused more on recognizing economic disadvantages & patterns of dependency during marriage

Note that economic downturn is not something that your former spouse is obligated to provide for - whether under the old Pellech test or the new, more liberal Moge test. 

Common law couples (FRA)
Common law couples, and married couples who haven't applied for a divorce, must rely on the FRA. 

Principles of spousal support that apply to CL couples are set out in FRA, Part 7 (Maintenance and Support Orders).
· With a few minor exceptions, judicial interpretation of SS principles under DA has been applied to FRA
· FRA sections:  [very similar to DA]

· s. 89(1): obligation to provide spousal support, based on following factors:
· (a) role of each spouse in the family
· (b) express or implied agreement b/t spouses re spousal support
· (c) custodial obligations respecting a child
· (d) ability & capacity of, and reasonable efforts made by, either or both spouses to support themselves
· s. 89(2): each spouse is required to be self-sufficient in relation to their former spouse 
· s. 93(4) - mirrors DA, s.15.2(6): spousal support to be determined based on needs, means, capacities and economic circumstances of each spouse, including the following factors:
· effect on earning capacity of spouse arising from responsibilities assumed by spouses during cohabitation

· any other source of support or maintenance for applicant spouse

· desirability of applicant spouse to achieve financial independence

· whether payor spouse has any other financial obligations to support other people

· capacity and reasonable prospects of spouse achieving education and training

Exam: Identify that there are similar provisions under the FRA, with similar principles, and then proceed with your argument. 

 

Definition of “spouse” in CL spousal support claims (marriage-like relationship)
Under the DA, either or both spouses may apply for spousal support. There is a difference under the FRA.

FRA, s 1(1): defines “spouse” as a married person or a person “who has lived w/ another person in marriage-like relationship for a period of at least 2 years…and for purposes of this Act, marriage-like relationship may be b/t persons of same gender”.

What is a marriage-like relationship? 
1) Look at 7 objective components from Molodowich
2) Look at subjective test from Gostlin - did the parties intend to live together in a marriage-like relationship?  No need to find economic dependence. 
Molodowich v. Penttinen (1980, OntDistCt)
Ratio: Sets out 7 objective components that indicate a marriage-like relationship [look at conduct of couple]
1) Parties shared shelter - lived under the same roof and shared the same bed

2) Sexual and personal behaviour of the parties - are they in a sexual relationship? Monogamous? Do they share their lives within the home together (i.e. meals, tasks, gifts, communication)?

3) Domestic arrangements - do they share meal preparation, cleaning, shopping, etc?

4) Social activities - do they participate in events together, and do they have a relationship with each other's family?

5) How do they relate to wider society? Do they hold themselves out as a couple? 

a. There may be a possible exception for same-sex couples who don't hold themselves out as a couple for safety or family reasons.

6) Financial arrangements - to what degree are they financially independent?

7) Attitude & conduct towards any children in the relationship

Gostlin v. Kergin (1986), 3 B.C.L.R. (2d) 264 (C.A.)

Ratio: Some debate as to whether Molodowich test applies in BC. Gostlin test is based less on conduct and more on intention (subjective factors). Emphasizes economic dependency, so that significant feature of a marriage-like relationship is where one spouse surrenders economic independence and becomes economically-dependent on the other. 

Note: Not clear in BC whether you use Molodowich or Gostlin. Fiona thinks that Molodowich will apply, b/c Gostlin is so dated. But subjective factors could also be considered - so Molodowich would applies, but Gostlin might also be considered. 

Model #1: Contractual - Causal connection and the “clean break” (Pelech trilogy)
The Pelech trilogy has been overturned by Moge where there is no marriage agreement. But the contractual approach appears to have been reignited by Miglin (separation agreement; Hartshorne revisited). Strictness of Pelech appears to apply where there is a marriage or separation agreement. 

Messier v. Delage (1983), 35 R.F.L. (2d) 337 (SCC)

Note: First case where self-sufficiency clean break model was espoused. Cases all involved couples who had made separation agreement which provided for SS, but wife then returned to the court to ask for more SS.

Facts: 5 years after divorce (trad marriage; wife gets full custody, CS & SS), husband applies to terminate SS on grounds that wife should've become self-sufficient by now. Wife had retrained as translator, but hadn't found a job. 

Holding: Wife wins. TJ's decision to terminate SS was premature as it didn't consider circumstances of parties.

Dissent (Pelech majority argument): women have responsibility for own upkeep; State is responsible for women, not exes.

Pelech v. Pelech,; Richardson v. Richardson; Caron v. Caron: The “trilogy” (1987, SCC):
Guiding principles then: (1) liberal feminism (2) no neo-liberalism yet. Govt still paying for social services; not ex-husbands. 
Note: These cases considered what is now s.15.2, DA (previously s.11), which didn't provide detail that s.15.2 does now, and didn't consider economic dis/advantage arising out of the marriage, obligations for caregiving, etc, etc. Also, conduct could be considered under the old provision. Arguably, Moge decision is contrary to Pelech b/c it dealt with the new provisions.

Facts: Couples in all 3 cases had negotiated post-separation agreements which provided for time-limited SS. 2 of those agreements had been incorporated into an order; the third was a negotiated settlement. In Pelech, wife received lump-sum SS as per agreement. 15 year marriage w/ 2 kids. Wife got sick (mentally & physically), couldn't work, had to sell off property, unemployed, living off welfare. Husband became rich. Wife applied to vary SS. 

Issue: Was there a radical change in circumstances since the making of the agreement that was causally connected to the marriage, such that the SS order could be varied?

Holding (Wilson J., majority): SCC dismissed wife's appeal

Analysis: Characterized competing approaches to SS: (1) compensation for gender-based inequality vs (2) need to respect parties' freedom to contract & need for finality.
· Wilson J. favoured the latter approach ( where parties negotiated agreement freely w/ advice of counsel, that agreement should be respected so long as not unconscionable. Freedom to contract should be respected.

· Absent some causal connection b/t the changed circumstances and the marriage, parties that have declared their relationship to be at an end should be taken at their word.

Two part test (per Wilson J. in Pelech):

a) Must be radical change in circumstances of SS recipient b/t time agreement was signed and variation application.

b) Change must flow from economic pattern of dependency engendered by the marriage - must be causal connection between change in circumstances and the fact of marriage.  

So how do we determine where there is causal connection?

· No variation if wife has simply invested poorly, lived an extravagant lifestyle, or is simply unable to find a job due to an economic downturn ( those factors cannot be linked to the marriage itself. 

Court notes that wife's psych problems preceded marriage, and contributed to divorce - so no causal connection b/t marriage & psych problems. No causal cxn b/t marriage itself and her employment situation. She has attempted to find work, and the job market is poor. The husband should not bear responsibility for this. 

· The application of this test is pretty harsh ( Court doesn't look at economic disadvantages, dependency, etc. Court only looks at whether there is a causal connection. 

Ratio: Principles of self-reliance, personal responsibility & economic self-sufficiency govern. Wider circumstances (whether of marriage itself or job market) are not factors court is willing to take into account. Spousal support is a short-term solution.

Other Holdings: Wife in Richardson unemployed at end of 12 month SS agreement, but doesn't get variance b/c she was unemployed when she signed the agreement - so no material change in circumstances.  Wife in Coron signed SS agreement (if she co-habitated with sb else for more than 90 days, SS would be terminated). She shacked up w/ sb else; he didn't support her; relationship ended; she applied to have SS reinstated. No luck - no material change in circumstances b/c entitlement to vary order is only available if order cont'd to be enforced - so b/c order expired when she entered into new relationship, there was no longer an order to vary. Wife should have negotiated better agreement & include clause that new partner had to support her. 

Model #2: The Compensatory Model  (Moge)
Compensatory Model: The claim brought by the recipient spouse is for the compensation of the loss of economic opportunity - that s/he has suffered by sacrificing/decreasing labour force participation in order to perform family responsibilities.

The correct approach in Moge is to consider s 15.2(6) objectives and then apply objectives to s 15.2(4) factors.

· s.15.2(6) objectives [fact-based analysis - look at the facts!]

· Consider the advantages & disadvantages experienced by the spouse during marriage, and breakdown

· Consider whether spouse provided childcare, etc, and what financial consequences resulted from that provision of childcare

· Consider whether the spouse suffered any economic hardship as a result of the breakdown of the marriage

· Encourage the spouse to achieve economic self-sufficiency ASAP

· Has the recipient spouse sought further training? Is she seeking employment? A failure to do this will be a relevant factor (though court will also take into consideration the care of small children)

· s.15.2(4) factors
· Consider the condition, means, needs & other circumstances of each spouse, including

· length of time the spouses cohabited [longer period = more obligations]

· functions performed by each spouse during cohabitation (same as s.15.2(6)(b))

· whether there is any pre-existing agreement b/t the spouses re spousal support

· [note: remember that the Court must consider the means & needs of each spouse - so if a spousal support order would put the payor spouse in poverty, then it will not be ordered]

Moge v. Moge, [1992] 3 S.C.R. 813

Facts: Trad marriage b/t lower-to-middle class couple. Husband works; wife looks after 3 kids & home. Post-separation, she gets SS & CS via court order of $150/mth, then $400/mth when she loses job. Husband applies to terminate support; no causal cxn b/t marriage and wife's inability to become self-sufficient. ManCA orders SS award of $150/month to continue indefinitely. Husband appeals to SCC.

Issue: Whether Moge directly replaced the Pelech trilogy. Is there a difference between original orders and agreements?  

Note: LHD makes clear in judgment that she is explicitly not dealing with agreements - so Pelech arguably survives Moge.

Holding: SCC dismisses husband's appeal. SS award of $150/month continued indefinitely.

Analysis:

· Court looks at social science re: divorced women and poverty (first time to do so!)
· 2/3rds (66%) of divorced women live below the poverty line, post-separation

· When we exclude spousal support, that number increases to 74% of divorced women living in poverty

· Purpose of SS: to relieve economic hardship that results from the breakdown of the marriage

· Marriage is economic partnership that creates financial benefits for both parties and on marriage breakdown.

· Spouses benefit each other by either staying at home, or going out to work

· Post-separation, those same arrangements may either impair or improving each party's economic prospects

· Court must look at what the effect of the marriage has been in either “impairing or improving each party’s economic prospects, regardless of gender”.

· In reality, impact of gender is going to be apparent; women generally suffer economically post-separation

· LHD rejects "modern marriage" model; based on stereotypes -  marriage is a far more complicated matter, and that a spouse should not have to fit into a stereotype in order to succeed in their case

· SCC rejects the emphasis in Pelech on economic self-sufficiency. 

· Self sufficiency is only 1 of 4 objectives of SS (s 15.2(6)) and should not be prioritized over others.

· In dismissing the husband's appeal, SCC relies on these factors

· Wife spent a lot of time out of the workforce

· Janitorial work supplemented husband's income, but wife otherwise responsible for childcare & housework

· Length of marriage was a key factor - 18 years - SCC makes clear that if this was a short marriage, the wife would be unlikely to succeed to the extent to the length of the actual arrangement (at the time, indefinite orders still existed - today, we never see indefinite orders)

· Causal connection test rejected in cases where there is no private agreement. 

While analysis of impact of marriage and its breakdown applies equally to both parties, in most marriages, it is the wife who remains partner who is more likely to be economically disadvantaged. Moge recognized the future economic harm that a traditional division of labour within a marriage can cause, and seeks to compensate women who undertake this work at the expense of their own careers and future earning capacity.

McLachlin J. (concurring): Notes that Court's obligation under 2 sections means that strict causal connection test in Pelech has been overruled. Incorrect to focus on economic self-sufficiency b/c to do so, = the exclusion of the other factors.

Post-Moge: a complete shift from a strict causal connection model to (at least) a co-existing compensatory model.

· Moge was the first case to look at the economic impact of spousal support

· Spousal support orders increased after Moge
· More spouses were eligible for spousal support after Moge, and for higher amounts

· But remember that we only went from 5% to 10-15% rate of spousal support orders.

· Courts made clear that spousal support is not automatic - and only 19% of people apply for a spousal support order. 

· Commentators who criticized Pelech partly saw Moge as a step forward in that it acknowledged women's contribution to marriages, but partly as enforcing women's subservient role. 

· Moge also ensured that the emphasis is on the need for previous family members to support spouses who are in poverty - rather than the gov't. 

 

Model #3: The non-compensatory model (“means and needs”) (Bracklow)
Bracklow is a non-compensatory case, in that it will award spousal support where no compensation is required. 

Bracklow considers the "means and needs" of each spouse - from DA, s.15.2(4).

The non-compensatory approach to SS recognizes pattern of economic dependency that arose during course of the marriage; based on need that exceeds entitlement to be compensated for services performed during the marriage (Bracklow).

· While marriage per se does not create obligation to pay SS, the obligation may flow from marriage relationship itself. 

· In analyzing "means and needs", the Court needs to focus on 

1. the needs of the receiving spouse

2. the capacity of the payor spouse to pay

3. the nature of the marriage itself

4. and the length of time that the spouses cohabitated

· Total need might not be met: However, fact that “need” serves as reason for support, does not mean that quantum of the support must always equal the amount of the need.

1. So order can fall below actual need of the spouse ( b/c Court must consider ability of other spouse to pay

· Variables will include (1) length of relationship, (2) need, (3) ability to pay, (4) new relationships, and (5) other factors. (see s.15.2(4))

Bracklow v. Bracklow, [1999] 1 S.C.R. 420

Facts: 2nd marriage for couple; live together for 7 years; married for 3; wife has 2 kids from prev. marriage; wife earns more than husband & pays for 2/3rds household expenses; husband complains; wife & husband split expenses 50/50; wife falls ill & never returns to work; post-separation, husband agrees to SS, but never actually pays. CA terminates support on basis of short, non-traditional marriage. 
Issue: What duty is owed by a healthy spouse to a sick spouse when their marriage collapses? 

Holding (SCC): Allows wife's appeal; finds entitlement to SS on the basis that marriage is (1) a joint endeavour and (2) a socio-economic partnership in that its consequences are also shared.

Analysis:
· Note that wife wouldn't have qualified for SS under compensatory model b/c she did not suffer any economic disadvantage arising from the breakdown of the marriage 

1. during marriage, wife worked full-time and earned more than the husband

2. 2 kids from previous marriage; simply expected she would take care of them; not expected of hubby to care
3. she doesn't appear to suffer any economic hardship

4. modern marriage - if she hadn't gotten sick, she could have emerged from the marriage financially stable

5. illness not result of the marriage/breakdown (although exacerbated by breakdown)

6. while husband asked her to change the allocation of household expenses, didn't actually decrease her income

7. Fiona thinks that Bracklow court applied stricter test than Moge required b/c it does apply stereotypes, despite LHD's exhortation not to use stereotypes ( note that wife did majority of household labour ( but SCC was obsessed w/ fact of "modern marriage"; ignores wife's potential claim for compensatory SS
· SCC takes us through history of SS. There are many reasons for spousal support. 

· No single objective in the support statutes is paramount. 

· Rather, there are three conceptual bases for entitlement to spousal support: 

1. compensatory (Moge)

2. contractual (Pelech)

3. non-compensatory (“means and need”)

· Moge is the dominant model and the key basis for spousal support

· However, where need is established, and that need is not met on a compensatory or contractual basis, the non-compensatory basis for SS (found in the marital obligation itself) may play a role

· Non-compensatory approach arises where the need exceeds the entitlement to be compensated.

· Full circle from Pelech: Would be unjust and contrary to objectives of statute for wife to be cast aside, and for husband to not accept his part of the state's burden for the wife's poverty. 

Discussion: 
· Is this just a way for the State to shirk its duties to take care of its citizens, by off-loading that duty to ex-spouses?

· The husband never actually paid the spousal support. So the wife isn't actually provided for by her ex-husband.  

· Would a court be willing to extend these obligations to a CL couple? (marital obligation) 

 

Impact of Bracklow
· SCC’s message in Bracklow: no one conceptual basis for spousal support; no fixed rules or guidelines for determining spousal support beyond those listed in s 15.2. All legislative factors must be balanced. 

· Each judgment (Pelech, Moge & Bracklow) grounds their analysis in a particular element of the legislation

· The compensatory model in Moge dominates b/c it seems to reflect the greatest number of the clauses

· Bracklow-type cases will appear infrequently b/c they are specific fact situations (usually involving ill spouse)
· As a possible solution to this confusion, we have the Spousal Support Guidelines which are designed to solve the ambiguity about where to start, what factors to look at, how to balance, etc

Spousal support, fault and achieving self sufficiency 
DA, s 15.2(5): In making an order, court shall not take into consideration any misconduct of a spouse in relation to marriage.

But misconduct may be relevant as one factor in determining spousal support, in that it may impact a recipient spouse's ability to achieve self-sufficiency (Leskun). 

Leskun v. Leskun, 2006 SCC 25
Query: Would the result have been different if wife had been victim of abuse instead of adultery?

Facts: 20 yr marriage w/ 1 kid. When wife discovers husband's adultery, she'd lost her job & suffered back injury. Husband wants divorce; other woman is pregnant w/ his child. Husband gets wife decent severance package, but fails in attempts to get long-term disability benefits for back injury. More bad things happen to wife (sister dies of cancer; daughter has MS; son is alcoholic; daughter & granddaughter move in w/ wife). Trial judge orders husband to pay $2250/mth in SS on basis that wife is not self-sufficient, and ability to achieve self-sufficiency is challenged (wife is 57 w/ LTD & increased family resp). But husband is not in great financial situation; would have to dip into capital assets to pay SS; court says this is okay. At SCC, husband's job prospects have improved. 
Ratio: Conduct is relevant in discussing its impact as a factor in a spouse's ability to achieve self-sufficiency. 
Holding: Wife gets spousal support, as per TJ's reasons.  Wife represents herself, and wins! Hooray!

Analysis [Binnie J.]:

· Directly addresses issue of fault & misconduct: “Courts cannot achieve indirectly what Parliament has said it should not do directly. Misconduct, as such, is off the table as a relevant consideration.”  

· BUT, “there is distinction b/t emotional consequences of misconduct and the misconduct itself. 
· Misconduct is relevant where it impacts a s.15.2 factor (i.e. spouse's ability to achieve self-sufficiency)

· Consequences are not rendered irrelevant b/c of their genesis in other spouse’s misconduct. If, i.e., spousal abuse triggered a depression so serious as to make a claimant spouse unemployable, the consequences of the misconduct would be highly relevant (as here) to the factors which must be considered…policy of 1985 Act however, is to focus on consequences of spousal misconduct, not attribution of fault.”  (para 21).  

· CA notes that wife has become obsessed with the litigation and is unable to make a new life for herself

· But the husband's misconduct was simply one factor in determining SS ( for most of the judgement, the court applied Moge - wife was old; in poor health; spent most of working life at one ER which laid her off; and had circumstances which made it hard for her to achieve self-sufficiency.

· Consequences of husband’s misconduct, in addition to age, health and qualifications of wife, justify continuing SS.

 

Separation Agreements and Variation of Support Orders
Recall SCC statement in Bracklow: 3 conceptual bases for spousal support in Canada: (1) contractual, (2) compensatory and (3) non-compensatory. 

How do you deal with Separation Agreements that deal specifically with spousal support? (Miglin)
· First stage (assessing agreement at the time when the agreement was created):
a. Look at the circumstances at the time of its negotiation and execution (condition of parties, oppression/duress/coercion, pressure or other vulnerability, negotiations, independent legal advice). 

· Do not presume imbalance of power or exploitation by the stronger party. 

· The presence of vulnerabilities alone will not justify intervention.

· Looks a lot like Hartshorne
b. Determine whether the agreement is in “substantial compliance” with factors and objectives listed in DA, including s 15.2 as well as provisions that encourage parties to order their own affairs. 

· Only a “significant departure from the general objectives of the Act” will warrant intervention. 

· Note if SS was part of a comprehensive settlement and consider SS in light of the entire agreement.

· Second stage (assessing agreement at the time of the application) 
a) If the agreement survives Stage 1, the court must consider the extent to which: 

i) [things turn out as the parties expected?] enforcement of the agreement still reflects original intentions of parties (or has there been some change in circumstances that couldn't have been reasonably anticipated); and 

(a) Is there a significant departure in the range of outcomes anticipated by the parties, in a manner which puts them at odds with the DA? 

(b) i.e. if the SS recipient is suddenly in a desperate financial situation which is at odds with DA, court might be willing to vary agreement

(c) Reasonable & Foreseeable changes - parties should've reasonably anticipated; no grounds to vary agreement 

(i) Changes in job market

(ii) Reality of onerous parenting obligations

(iii) Challenging transition to the workforce (i.e. from stay-at-home mom to working parent)

(iv) Health of the parties

(v) Decline in housing market

(vi) Poor business environment

(vii) Asset depreciation

(d) No indication of what's left ( we don't have a case where an agreement HAS been varied

ii) If the agreement is still in substantial compliance with the objectives of the DA. 

Miglin v. Miglin, 2003 SCC 24
Facts: Wife makes original order for spousal support under s.15.2, contrary to a separation agreement made when parties divorce. Husband much wealthier than wife; wife had custody of 4 kids; agreement gave wife $15000/yr consulting fee fore 5 years instead of SS. Wife converts to Judaism, moves to Thornhill, husband tries to control her life and cancels consulting contract. 

Issue: What is the test for varying or ordering spousal support when there is a separation agreement in place? 
Holding [7-2]: Finds in favour of the husband. No spousal support ordered at all. Note that husband was never ordered to pay the remainder of the consulting contract fee owed. 
Ratio: Rejects “causal connection” and “radical change” tests, but maintains high standard for court intervention.

Analysis:

· Certainty, finality and autonomy are among the overall objectives of the DA
· DA encourages private agreements

· Thus, given these 2 factors, courts should be very reluctant to interfere when parties have made an agreement. By including explicit provisions in the DA which refer to agreements (s.15.2(4)), and the general trend towards ADR, expresses a clear intention on the part of Parliament that separation agreements be accorded considerable weight.

· Considering Pelech: SCC holds that Pelech no longer applies, largely b/c of 1986 reforms to DA. 

· It would be inappropriate to follow the narrow test in the Pelech trilogy b/c of the Moge test.

· But economic self-sufficiency remains one of the factors - and a significant factor - should still be considered.

In this case: 
3) No evidence to suggest that anything was wrong with the agreement; no evidence of exploitation. Nothing in the substance of the agreement demonstrated a significant departure from the objectives of the Act. Consulting agreement met the purpose of spousal support. 

4) Things turned out as the Miglins expected - wife had substantial assets; wife didn't suffer any long-term impact on her employability; wife didn't underestimate how long it would take her to achieve self-sufficiency

Dissent: Appropriate threshold for overriding support agreement in an application for corollary relief under s 15.2 is whether the agreement is objectively fair at the time of the application. 
· While the Act does encourage separation agreements, there is no suggestion that the Act encourages certainty & finality over fairness. It is clearly not Parliament's intention that people enter into unfair agreements privately.

· It is not enough that the agreement is intended to effect an equitable sharing of the economic consequences of the marriage and its breakdown; it must in fact reasonably accomplish this end.

· Note the difference between seeking an initial order under s 15.2 of the DA (as was done in Miglin) and seeking a variation of an existing order under s 17. An agreement does not amount to an order, thus Mrs Miglin was not seeking to vary an existing order. She was making an initial application. 

· Rather paternalistic approach - notes that parties are permitted to make private agreements, but holds that the Courts will not uphold those agreements if they are not fair.

· Dissent focuses more on husband's odd & controlling behaviour & his power in withdrawing consulting agreement 

Reforming Spousal Support: Draft Spousal Support Guidelines
The SS Guidelines are not legally binding, but were designed to bring some uniformity and finality to SS disputes.

They give us a table & guidelines that help us determine what SS should be. Put together by Fed-Prov-Terr Committee. No exact figures - only ranges are given. But they are increasingly being used by the courts & parties who want to avoid court. Just know that they exist. 
W v W [2005, BCSC]: Guidelines can provide crosscheck against assessment made under existing law. But only advisory.
 
Child Support

Like most areas, CS is entirely statute-based: see FRA, DA and Guidelines. 
Historically, CS exercised via discretionary system that looked a lot like SS system. Now Guidelines are imposed to bring certainty & finality to orders; reflect actual (or close) cost to raising children; decrease child poverty [when Guidelines brought in, 65% of kids who lived w/ custodial moms lived in poverty ($24000/yr income avg); most of these kids who had CS only had that CS paid at 20%]; impose enforcement system [now 40% of CS orders are paid]; and recognize that raising kids post-separation costs more than raising kids in secure relationship.
CS is very different from SS:

· Economic obligations to an ex-spouse are minimal, post-separation ( certainly not indefinite

· But responsibilities to one's child always exists until child turns 19 [and possibly during university], regardless of whether parents are still together, no longer together, or were not ever together

Child Support Framework
1) Are they an individual who is obligated to pay Child Support?

a. DA, s.15.1, s.1, s.2(2) ( for married couples who have applied for a divorce

b. FRA, s.88, s.1 ( for married couples who haven't applied for divorce, and CL couples

2) What section of the DA & FRA give the Court the power to make this child support order?

a. Agreements: CS (and custody/access) are areas where agreements are not applied strictly ( BI of child will prevail. So if agreement exists, Courts will always look at the agreement, and can revisit CS.  

i. DA, ss.15.1(5),(7),(8); 15.3(1)
ii. FRA, s.93(2)
3) What is the amount of child support to be ordered? (Guidelines)
a. Start with s.3 - unless otherwise provided under the Guidelines, the amount of child support owed is the Table amount plus any s. 7 “special or extraordinary expenses”. 

i. Table Amount is based on the access parent's income 

ii. Note: Don't need to know Table Amounts, provide them, or do calculations. Just need to be able to add up parent's income to determine whether it exceeds $150,000.

b. Are there any claims for s.7 extraordinary expenses? If so, apply those provisions.

c. If this is a case where the presumptive rule does not apply (i.e. income over $150,000; shared custody; hardship claim), then identify and apply those appropriate tests

Who is responsible for paying Child Support?

Presumptions of the Child Support System

· Child support should be determined based on maintaining standard of living that kid was used to with 2 parents

· Wealthy kids will therefore have more child support, b/c of their parents' previous combined incomes

· Only the income of access/payor parent is considered in determining the Table Amounts - based on assumption that custodial parent is already paying for regular expenses of the child

Statutory Framework

· DA, s.15.1: spouses are responsible for support of any "child of the marriage"

· s.1: “child of the marriage” means a child of two spouses or former spouses who, at the material time,

(a) is under the age of majority and who has not withdrawn from their charge, or

(b) is the age of majority or over and under their charge but unable, by reason of illness, disability or other cause, to withdraw from their charge or to obtain the necessaries of life.

·  s. 2(2): For the purposes of the definition “child of the marriage” in subsection (1), a child of two spouses or former spouses includes:

(a) any child for whom they both stand in the place of parents; and

(b) any child of whom one is the parent and for whom the other stands in the place of a parent. 

· FRA, s.88: each parent of a child is responsible & liable for reasonable & necessary support & maintenance of child.

· s.1: A parent of the child includes: a stepparent of a child if

(a) the stepparent contributed to the support and maintenance of the child for at least one year, and

(b) the proceeding under this Act by or against the stepparent is commenced within one year after the date the stepparent last contributed to the support and maintenance of the child;

Access Parents who Increase Access

· The duty to pay child support is separate from a parent's ability to see his/her children (McIvor). A child has a right to support even if there are problems with access, either as the result of the parent or child. 

· But an access parent who has physical custody for 40% or more per year can have their CS order decreased.
Step-parents 
In most cases, the child will have 2 natural/biological parents who will be liable for child support, depending on who the access parent is post-separation. 
What about stepparents who have not adopted their stepchildren? (Chartier, looked at DA provision)
Look at the best interests of the child. It is an objective test to determine whether individual stands in the place of a parent ( take into account all factors relevant to that test, including intention. This is a non-exhaustive list:

· Whether the child participates in the extended family in the same way as would a biological child; 

· Whether the person provides financially for the child; 

· Whether the person disciplines the child as a parent; 

· Whether the person holds themselves out in the world as a parent to the child; and

· The nature or relationship with the absent biological parent.

People who stand in place of a parent cannot unilaterally terminate a relationship w/ a child to escape CS liability (Chartier)

Guidelines, s.5: [Spouse in place of a parent] - where a spouse is found to “stand in the place of a parent”, the court can make an order it considers appropriate, having regard to the Guidelines and any other parent’s legal duty to support the child. This means that a stepparent's child support liability may deviate from the Table Amounts. 

Chartier v. Chartier, [1999] 1 S.C.R. 242 

Issue: What does it mean to "stand in place of a parent"? Can this person unilaterally give up that status & give up CS liability?

Facts: Wife brings 1 kid into marriage; kid only has relationship w/ stepdad, not bio dad; couple consider adopting, but never do. Couple has 2nd child together. Couple divorces, stepdad gets access to both kids; agrees to pay CS for 2nd kid; wife claims CS for 1st kid; stepdad severs relationship w/ 1st kid & refuses to exercise access. Wife argues that stepdad had stood in the place of a parent for 1st kid and therefore owed her CS.

Holding: Stepdad had stood in place of parent; owed CS. Note that he could make a s.5 claim to lower Table amounts.

Analysis: Proper focus is on the best interests of the child, not on issues of biology or legal status
Kids in Child Protection or under Care of the State
A "child of the marriage" must be in his parents' charge ( therefore a parent has no child support liability for a child who is a permanent Crown ward living in a group home. (JMS v. FJM)

JMS v FJM, [2005] O.J. No. 3085
Issue: How do you deal with child support if the child is in the care of the State? 

Facts: Parents divorce; youngest son has severe disabilities; gov't program cut, parents place son in group home as permanent Crown ward so he can proper treatment. Mom seeks CS from dad. Dad argues that son was no longer "child of marriage" as he was no longer in his mom's charge.

Holding: Dad not liable for CS b/c disabled son was Crown ward and therefore no longer in his parents “charge”. A “child of the marriage” must be in his/her parents’ “charge”.
Dissent: Mom cont'd to bear costs associated w/ son; had him in her care on a bi-weekly basis, and sought to treat him identically to his sibling. Court should address wider context & not financially penalize a child on basis of his disability. “Charge” should be understood to include financial context. Note that legally, the dissent is wrong. But dissent argues that majority ignored the social context.
How Much Child Support should be ordered?
Statutory Framework
· DA and FRA provide courts w/ the power to make a child support order
· Guidelines provide the courts with the amounts to be awarded. 
· Guidelines introduced at Federal level; each province later adopted them

· S technically, you apply the Federal Guidelines and the BC Tables. 
· Table amounts do not take into account standard-of-living differences b/t cities - only b/t provinces
The Divorce Act
· s. 15.1: court can make an order for child support

· s 15.1(3): a court making a CS order must apply the Guidelines

Therefore you must go to Table Amounts FIRST, but there are situations where Court can deviate from the Table amounts:

· s 15.1(5): a court may award an amount that is different from the Table amount if the court is satisfied: 

(a) that special provisions in an order, a judgment or a written agreement respecting the financial obligations of the spouses, or the division or transfer of their property, directly or indirectly benefit a child, or that special provisions have otherwise been made for the benefit of a child; and

(b) that the application of the applicable guidelines would result in an amount of child support that is inequitable given those special provisions.

· s. 15.1(7): a court may award an amount that is different from the Table amount on the consent of both spouses if it is satisfied that reasonable arrangements have been made for the support of the child. [i.e. if one parent agrees to pay for private school fees forever]
· s. 15.1(8): in determining whether reasonable arrangements (under s.15.1(7)) have been made for the support of a child, the court shall have regard to the Guidelines. However, the court shall not consider the arrangements to be unreasonable solely b/c the amount of support agreed to is not the same as amount applicable under the Guidelines.
· s.15.3(1): courts shall give priority to child support over spousal support. 

The Family Relations Act 

· s. 88(1): Each parent of a child is responsible & liable for reasonable & necessary support & maintenance of the child.

· s. 93(2): Court can take into account an agreement or other arrangement as long as it is satisfied that provisions have been made for the benefit of the child.

 

The Guidelines
s. 1: Objectives
· Establish fair standard of support that ensures kids continue to benefit from financial means of both parents
· Reduce conflict & tension b/t spouses
· Improve efficiency of the legal process
· Ensure consistent treatment of spouses and children who are in similar guidelines
s. 3(1): Presumptive rule: Table Amount + any s.7 "special or extraordinary expense"

Unless otherwise provided for under the Guidelines, the amount of child support owed is the Table amount plus any s. 7 “special or extraordinary expenses”. 
· Table amount is partly determined by payor parent's income - determined by the payor parent's declared income on the T1 general form used by CRA.
· But Guidelines do permit some leeway in determining income
· People who take income from a business may have their income deviate over many years - so Court has the ability to look at previous years' income to see what is a "normal income"
· Court can impute income: 
· i.e. in situations where a spouse is able to hide their income w/in a business structure (i.e. a trust), the Court can pierce the corporate veil to see what their true income is.
· i.e. where payor parent is deliberately unemployed or underemployed
· i.e. where payor parent collects unreported income (under the table)
· Full & Frank disclosure is key in determining CS

s. 3(2): Children over the age of majority (19 y.o.)
Parents have no automatic duty to financially support their children after they turn 19.  

· But CS liability may continue under s.3(2) if child has not yet withdrawn from their parents’ charge (i.e. b/c of disability, illness, etc).

· Child may return to their parent's charge if they later become disabled
· s.3(2) has also been invoked w/ some success for kids w/o disability who have gone on to post-secondary education ( that the kid is still in the parents' charge b/c kid is still financially dependent
Post-Secondary Education

You can argue that an access parent has an obligation to pay for post-secondary education as either a (1) s.7 extraordinary expense or (2) s. 3(2) duty to support child who has not yet withdrawn from their parents' charge.

Factors to consider whether an access parent should be ordered to pay for a child's post-secondary education (WPN):

· Is the kid still a "child of the marriage" in that they are still under the charge of their parents? 

· Whether kid is enrolled full or part-time

· Whether kid has applied for student loans or other funding

· Career plans of kid

· Ability of kid to contribute by way of part-time employment

· Age of the kid

· Child's past academic performance 

· Plans that the parents made for their kid's education when they were married

· Whether kid has unilaterally terminated the relationship w/ the parent from whom support is sought 

If a child is no longer living with either parent, then it becomes harder to claim post-secondary education fees as part of CS.

But Courts are becoming more open to allowing post-secondary education b/c of skyrocketing costs of tuition fees today. 

W.P.N. v B.J.N., [2005] BCJ No 12 (CA)

Facts: Kid goes off to med school. Wife applies to have husband share costs of med school tuition. Husband argued that CS was to end at age 19. But agreement had stated that CS could continue if child continued to live w/ parents. 

Trial Decision: Dad ordered to pay CS. Dad appeals; argues that TJ didn't place enough emphasis on daughter's ability to seek student loans; and on pre-separation circs; says that they only expected kid to do 1 degree [despite dad being a doctor!]

Analysis: If child is still a “child of the marriage” (i.e., still under the charge of his/her parents”), CS may still be payable. 

Holding: Dad ordered to pay for 50% of daughter's med school tuition as s.7 extraordinary expense. Mom bore remaining 50% of tuition. Court also orders Table Amounts to continue [in addition to tuition costs]. Court notes that daughter receives mom's support by living at home, and also has assistance from student loans. 

s. 7: Special or extraordinary expenses [look at Necessity and Reasonableness] 
Note: Key to "extraordinary expenses" is that the payor parent does not pay for all the extraordinary expenses.  Child support that is given for extraordinary expenses is determined based on a proportional split b/t the two parents' incomes. (s.7(1.1))

Courts may (not “must”) award amounts in addition to the table amounts for certain expenses that would not have been adequately accounted for in the Table amounts. The Court has no obligation to add an amount for extraordinary expenses.

1) An applicant must first show that extraordinary expenses are indeed "extraordinary" in that they are not already included in the Table Amounts, and go above & beyond the Table Amounts

· Court presumes that most parents will spend money on the kid's daily expenses (extracurricular activities, education, additional health services, etc), so part of these costs are already included w/in Table amounts.

· But no exhaustive list of what is actually included in the Table Amounts

· But what is "extraordinary" will depend on the family's income - so a family on a modest income is unlikely in their Table Amounts to have too much set aside for extracurricular activities, whereas a richer family would be expected to set aside more $$ from the Table Amounts in extracurricular activities. 

2) Secondly, the applicant must demonstrate:

· the necessity of the purported "extraordinary" expense in relation to the child’s best interests and 

· the reasonableness of the expense, having regard to the means of the spouses and those of the child and to the family’s spending pattern prior to the separation. 

· Here, you look at the incomes of both spouses and the spending patterns of the family before the separation.

· Non-exhaustive list of "extraordinary expenses"

·  (a)  child care expenses incurred as a result of the custodial parent’s employment, illness, disability or education or training for employment; 
· (b)  that portion of the medical and dental insurance premiums attributable to the child; 
· (c)  health-related expenses that exceed insurance reimbursement by at least $100 annually, including orthodontic treatment, professional counselling provided by a psychologist, social worker, psychiatrist or any other person, physiotherapy, occupational therapy, speech therapy and prescription drugs, hearing aids, glasses and contact lenses; 
· (d)  extraordinary expenses for primary or secondary school education [i.e. private school fees] or for any other educational programs that meet the child’s particular needs; 
· (e)  expenses for post-secondary education; and 
· (f)  extraordinary expenses for extracurricular activities. 

Example: if child was heavily involved w/ hockey pre-separation, and access parent doesn't want to pay for hockey post-separation, court will determine whether the hockey is necessary & reasonable, in deciding whether to order access parent to pay for hockey. 

Daycare: Table amounts provide for some daycare, but doesn't account for differences in the child's age - so if you have extraordinary daycare expenses (i.e. for a baby vs preschool-aged kid), then use s.7. 
Family's Spending Pattern prior to Separation: Court will look at what parents discussed w/ relation to their child's future
s. 7(1.1): Definition of “extraordinary expenses”
· (a)  expenses that exceed those that the spouse requesting an amount for the extraordinary expenses can reasonably cover, taking into account that spouse’s income and the amount that the spouse would receive under the applicable table or, where the Court has determined that the table amount is inappropriate, the amount that the court has otherwise determined is appropriate; or [note that s.7 takes into account both parents' incomes]
· (b)  where paragraph (a) is not applicable, expenses that the Court considers are extraordinary taking into account 

· (i)  the amount of the expense in relation to the income of the spouse requesting the amount, including the amount that the spouse would receive under the applicable table or, where the court has determined that the table amount is inappropriate, the amount that the court has otherwise determined is appropriate, 

· (ii)  the nature and number of the educational programs and extracurricular activities, 

· (iii)  any special needs and talents of the child or children, 

· (iv)  the overall cost of the programs and activities, and 

· (v)  any other similar factor that the court considers relevant. 

McCrea v. McCrea (1999), 1 R.F.L. (5th) 320 (B.C.S.C.)

Facts: Mom seeks extra CS for s.7 extraordinary expenses; original CS award made before Guidelines issued and was significantly lower; dad was fairly wealthy with new family; hiding money in trust fund & not paying for 1st kid. 
Holding: Court allows certain s.7 expenses; disallows other s.7 claims and rejects hardship claim. 

Analysis:

· Court allows the following s. 7 expenses, as expenses that would not have been included w/in Guideline amounts. Parents ordered to bear these expenses in proportion to their incomes.

· Childcare while wife is working [husband's offer to have new wife babysit rejected; child hated dad]

· Orthodontics - seen to exceed ordinary dental expenses

· Counselling

· Tutoring

· Post-secondary education reserve - husband ordered to set up the reserve, but not to actually pay into it via his child support payments. Agreement as to contributions was to be determined by the parents themselves.

· Court disallows the following s.7 claims. Given family incomes, one would expect that these expenses would be included in the Table Amounts. 

· Piano lessons

· Dance lessons

· Catholic catechism class

· Medical and Dental premiums

Adjustments and Discretion: deviation from the Table amounts
Situations where Court is allowed to deviate from presumptive amount of "Table Amounts + any s.7 extraordinary expenses".

s. 4: Income over $150,000
For access parents whose salaries are above $150,000, the Court can deviate from Table amount [table amount for $150,000 + percentage of income above table amount] if the table amount would be “inappropriate”, but only with respect to amount of income over $150,000 

· Deviation is determined “having regard to the condition, means, needs and other circumstances of the children who are entitled to support and the financial ability of each spouse to contribute to the support of the children, and any expenses ordered under s.7"
·  “Inappropriate” = “unsuitable” rather than “inadequate”.

· A Court has the discretion to either increase or decrease the table amounts above $150,000 in situations where the payor’s income exceeds $150,000. (Francis v. Baker)

· This rule only applies to that part of the payor’s income that exceeds $150,000. 

· The table amount applicable to $150,000 or above is presumed to be appropriate.

· The onus is on the party arguing that the Table amounts should not apply.

Francis v. Baker, [1999] 3 S.C.R. 250

Facts: Parties married in 1979; had 2 kids; husband leaves wife when 2nd kid is 3 days old. Couple has agreement that wife keeps car; gets $30,000 share of home; receives $2500/mth in CS. Wife is teacher & returns to work when kid is 3 months old; earns $60,000. Husband is lawyer; earns $945,000; has 3 luxury cars; Prez/CEO of Seven-Up Canada; remarries; supports new family. Wife then applied to Court to seek the Table Amount ($10,000/mth). Husband argues that Table Amount payable by him was inappropriate & sought to have it reduced. 

Issue: What does "inappropriate" mean?

OntCA decision (Abella): "inappropriate" only means "inadequate"; therefore deviations are only permitted upwards.

Analysis: Overturns OntCA decision.

· “Inappropriate” means “unsuitable” rather than “inadequate” (based on dictionary definitions)

· Therefore Court has discretion to either increase or decrease table amounts above $150,000 in situations where payor’s income exceeds $150,000.

· But while Court may increase or decrease table amounts, there is a presumption in favour of the Table Amounts
· So you can only decrease Table amounts if party seeking to vary Amounts has rebutted presumption that Table Amounts were meant to apply

· Here, husband had failed to provide any evidence for departing from the guidelines

· $10,000/mth CS payments were not outrageous, given his $1M income

· While he does have a new family to support, that shouldn't be at the expense of his 1st family

· Court reminds future courts to consider the objectives of the CS Guidelines, and that children should benefit from the financial means of their parents - so that rich kids shouldn't be financially harmed b/c their parents separate

s. 5:  Spouse in place of a parent
Where a spouse is found to “stand in the place of a parent”, the court can make an order it considers appropriate, having regard to the Guidelines and any other parent’s legal duty to support the child. Therefore, a stepparent (or other non-biological parent) may have a lower child support order than the Table Amounts (Chartier). 
s. 8: Split Custody
Where each spouse has custody of one or more children [i.e. one kid lives w/ one parent, other kid lives w/ other parent], the amount of CS owed is the difference between the amount that each spouse would otherwise pay if a child support order were sought against each of the spouses.

Apply Table amounts for each parent, and then work out the difference according to number of kids.
s. 9: Shared Custody [access parent has physical custody for over 40%/year]

If a parent has a right of access or physical custody of a child for over 40% of the time over the course of a year, CS must be determined by taking into account: (Contino)
1. SET-OFF: the table amounts applicable to each spouse
a. CS should not generally be lower than the set-off amount, which is the difference between the two parents' table amounts
i. Example: mom earns $50,000; dad earns $150,000. Look at table amounts for both mom and dad. Subtract the lower amount from the higher amount. Result is the set-off amount.

b. Court must look at what is actually going on in family. If set-off amount were to be ordered, would custodial parent still meet the needs of the child, especially given that most of the custodial parents' costs are fixed?

c. If the set-off amount would result in a significant variation in the standard of living when the child moves b/t the two households, then the Court should consider it inappropriate to simply award set-off costs

2. Increased costs of shared custody arrangements, and 
a. Does shared custody result in increased costs overall?  

b. Court should gather financial info from both parties - has shared custody increased costs globally?  

i. Example: does increased access = increased costs? i.e. husband takes kid for 1 extra night/week; spends $25 extra/week; therefore, $25 should be apportioned b/t parents according to income

c. If yes, then these expenses should be apportioned b/t the parents according to their income

3. Conditions, means, needs and other circumstances of each spouse.

a. Look at objectives of Guidelines (s.1)

Section 9 acknowledges that access costs money, and gives the Court permission to deviate from the Table amounts and vary child support. But note that the Courts do not always deviate, based on Shared Custody. The deviation will depend on how drastic the shift is in physical custody (i.e. 39% to 40%, less possibility of deviation; 10% to 40%, higher chance of deviation). 

In making determinations, discretion is paramount. Should be made on a case-by-case basis. (Contino)

Green v Green, [2000] BCJ No 1001 (CA)

Note: Essentially replaced by Contino, but impt b/c of policy arguments re shared custody & deviation.

Facts: Dad increases access and seeks reduction in CS. 

Analysis:

· s.9 was introduced primarily to provide financial relief to parents who are exercising extensive access

· 40%+ access often results in increased costs for access parent, which may lead to reduced costs for custodial parent.

· But case-by-case analysis required, b/c these assumptions will not be valid for all families

· 3 important factors for Courts to consider in s.9 cases:

· Who actually pays for the child? The amount of time spent w/ a parent doesn't actually correlate w/ who actually pays for the child's material needs. 

· Even when the costs of access do increase, this doesn't always result in decreased costs for the custodial parent. Many costs are fixed. Increased access costs might actually lead to higher costs overall. A decrease in CS might actually lead to a significant disparity b/t households.

· "Cliff Effect": Small increase in access often has absolutely no impact on actual costs for either side. 

Contino v Contino-Leoncelli, 2005 SCC 63

Facts: Couple had amicable separation; wife wanted to take evening course; wife asked husband to switch access nights; husband agreed to take both nights instead; went above 40% access; husband promptly sought decrease in CS. 

Holding: No evidence that mom's costs increased at all. Dad's costs increased marginally. Remaining costs were fixed & unchanged. Court maintained a long-standing CS award of $500/month. No change in CS.

Analysis:

· Courts must take into account fact that shared custody often leads to an increase rather than reduction in overall costs. 

· Court must determine whether shared custody has resulted in increased costs globally. 

· When interpreting s.9, Court should be reluctant to automatically decrease CS

· Prior to Contino, most courts had simply been looking at the Set-off amounts (by looking at the difference b/t the two spouses' Table amounts, and ordering the difference)

· In making determinations, discretion is paramount. Should be made on a case-by-case basis.

s.10: Undue Hardship (McCrea)
Court may award CS amount that is different from the amount determined under any of ss. 3 to 5, 8 or 9 if Court finds that the spouse making the request, or a child in respect of whom the request is made, would otherwise suffer undue hardship.
· Circumstances that may cause a spouse or child to suffer undue hardship include the following: 

i) the spouse has responsibility for an unusually high level of debts reasonably incurred to support the spouses and their children prior to the separation or to earn a living; 

ii) the spouse has unusually high expenses in relation to exercising access to a child; 

iii) the spouse has a legal duty under a judgment, order or written separation agreement to support any person; 

iv) the spouse has a legal duty to support a child, other than a child of the marriage, who is 

(1) under the age of majority, or 

(2) the age of majority or over but is unable, by reason of illness, disability or other cause, to obtain the necessaries of life; and 

v) the spouse has a legal duty to support any person who is unable to obtain the necessaries of life due to an illness or disability. 

Before an undue hardship application will be allowed, Courts will compare standard of living across the two households. 
· The application should be denied if the Court is of the opinion that the household of the access spouse claiming undue hardship would have a higher standard of living than the household of the custodial spouse, after determining Table amount given s.3-5, 8, 9. 

 
McCrea: Husband's hardship claim rejected.  Despite husband's new obligations to his 2nd family, he was still obligated to support 1st kid and family. Court was particularly reluctant to entertain hardship claim, given that 2 of his new kids were over 19. Husband had chosen to have a 2nd family; his 1st family shouldn't therefore suffer. 
Note that a hardship claim based on a parent's additional obligations to support other biological kids might be entertained more than this claim. 

Enforcement
40% of parents do not pay CS payments; 60% of those who do pay are in arrears. 

The Director of Maintenance Enforcement (BC) has the power to bring actions enforcing a support order. 

· requiring payor to submit regular T1 forms (so that CS recipient doesn't need to contact payor to do so)

· refusing to renew driver's license

· entitlement to demand info about payor parent's source of income (i.e. approaching employers to gain info re income)
· If you are employed as a federal employee, the government can garnish your wages for child support. 
· Passports can also be denied. 

McIvor v. The Director of Maintenance Enforcement (1998), 40 R.F.L. (4th) B.C.C.A.

Facts: Dad sought to vary CS award on basis of material change in circumstances, which was that his 3 daughters refused to exercised access. Dad had remarried; had stopped paying CS; argued that CS payments should go towards mortgage payments on house owned by him & new wife. 

Ratio: Duty to pay CS is separate from parent’s ability to see his/her children. Child has right to support even if there are problems with access. 
PAGE  
48

