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EQUITABLE INTERESTS
Origins of Equity

P Butt, Land Law

· Common land law very rigid. Turned to the “use”: the transfer of property to a trusted friend, not to hold for personal benefit, but for the purpose of carrying out the transferor’s instructions.
	Party
	Use
	Trust

	Feoffer to uses
	Transferor
	Settlor

	Feoffee to uses
	Person to whom land is transferred (for a specific purpose); legal title owner
	Trustee

	Cestui que use
	Person to benefit from conveyance
	Beneficiary


· Conveying land to use had 3 advantages: (1) Feudal burdens evaded – feoffees became legal owners of the fee simple while beneficiary enjoyed ownership without burdens (death taxes) of seisin; no feudal incidents arose on beneficiary’s death. (2) Uses could be disposed by will – bypassed CL prohibition against devises of land (wills weren’t recognized until Statute in 1600s). (3) Means of overcoming rigid rules of CL conveyancing.
The Court of Chancery and the Use

· Problems arose with Use system -- increase in frauds by dishonest feoffees. Cestui que use had no redress in CL, b/c no action available to protect beneficial interest divorced from seisin.
· CL saw that trustee/feoffee had legal interest, and didn’t recognize beneficial interest held by the beneficiary.

· Chancellor intervened based on unconscionability. Made trustees exercise their legal rights consistently with terms of use.
· Doctrine of notice: Ensures that beneficial interest binds subsequent purchasers, except those who are bona fide purchasers for value of a legal interest in the land without notice of the beneficial interest.

Statute of Uses – Henry VIII

· The use prevented escheat of land to Crown.  So Henry VIII enacted this Statute.  
· Effect of the Statute: Beneficiary receives both legal + beneficial interest (cut out middle man), so he would be “seised” of the land, and once again be subject to feudal incidents.  Crown’s revenue returns.
· How to get around Statute:  General rule: If Feoffee was seised, this statute would apply.  So seise feoffee to their own use.  “To B and his heirs for the use of B and his heirs.”  Statute only applied if feoffee was seised for another’s use.
· “Use upon use” – successive uses (To B and his heirs for the use of C and his heirs, then for the use of D and his heirs.)
· Before statute: B would get legal interest, C would get beneficial interest, but D’s use would be repugnant.
· After statute: First use would be executed, and second use eventually upheld.  B wouldn’t get legal interest.  C would get both legal + equitable interest. 
· Example: “To F and his heirs for the use of A and his heirs.”
· Under Use doctrine ( Fee simple being transferred. F is legal owner, A is beneficial owner.
· Under Statute ( Strike out F’s legal title; A would get both legal + beneficial. = known as “executing the use” under the statute.
Equity and Women’s and Aboriginal Rights

· Dower right: Widow would get 1/3 legal interest of husband’s estate.  To get around this, husband could transfer interest in use, so that wife wouldn’t get the equitable interest.  In this way, equity didn’t help women.
· Fiduciary duty of Crown to Aboriginals: Crown (like trustee) had to exercise power in a way that benefits the Aboriginal beneficiaries.  Equity encourages Aboriginal rights! 
Law and Equity Act, s.44
If rules of equity and law conflict, equity prevails

· Generally in all matters not particularly mentioned in this Act in which there is any conflict or variance between the rules of equity and the rules of the common law with reference to the same matter, the rules of equity prevail.  
Trust
General Principles

· When interest in land is divided b/t present and future owners, can set up a TRUST so that present owners won’t use interest in a way that is damaging to future owners, to manage the property properly.
· Aboriginal context: hereditary chiefs set up trusts for their clans in making business/corporate investments

· Trusts are created through express clear words; usually easy to determine intention of testator.  But if intention is not clear either through words or conduct, two presumptions arise:
· (1) Presumption of resulting trust ( trustee gets legal title, presumed that settler retains equitable title.  Equity presumes bargains, not gifts, so don’t presume an absolute fee simple gift to transferee.

· (2) Presumption of advancement ( trustee gets both legal + equitable title. Opposite of #1.

· Both presumptions are evidentiary and rebuttable by clear evidence.

Two Leading Cases for Trust Presumptions: Pecore 2007 SCC, Madsen 2007 SCC

· Held: Presumption of advancement can apply to women and mothers (not just to children). POA applies only to dependant and minor children; not applicable when they come of age. 
· Property Law Act, s. 3: To challenge the presumption of a resulting trust, just need to show that testator intended equitable interest to be transferred. 

· POA: Law is trying to reflect the obligation parents have to provide for their children, as well as affection. 

#1 Resulting Trusts

· (1) Arises when a trust document has failed to dispose fully of all beneficial rights
· “To A in fee simple to hold in trust for B for life”

· Fate of equitable title once life estate ends (when B dies)? Does Trustee (A) get fee simple absolute? NO

· The undisposed equitable interest reverts back to settler (or estate).

· “To A in trust for all my grandchildren who reach 18 years of age.”

· If no person to give gift to, resulting trust arises. Equitable title remains with settler.

· (2) Arises in situations involving gratuitous transfers
· Equity prefers bargains, not gifts. Although looks like a gift, equity starts with view that a resulting trust was intended.
· If A buys property and asks for title to be placed in B’s name, A is presumed to retain equitable interest.

· (3) “Common intention resulting trust” – arises when it is shown that the parties have expressly/impliedly shared an intention that property held in A’s name would be shared by A and B (marriage!)

· Exceptions to Presumption of Resulting Trust:

· If father (maybe mother) confers interest on child, a rebuttable presumption of advancement (gift) arises.  But PRT first!

· Between spouses, there is no longer a POA.  Rathwell v Rathwell (1978 Sask); Family Law Act, s. 14 versus Matrimonial Property Act, s. 36. 

Cooper v Cooper Estate (1999 SaskQB) @433
· Issue: Whether A holds both legal + beneficial interest in certificates as trustee of father’s estate pursuant to a PRT, OR whether both legal + beneficial ownership passed to her pursuant to application agreement governing purchase of certificates in a POA.
· Facts: Father died, survived by 3 children: A, E, L.  Father made two investment certificates in joint names with A. To facilitate purchase of certificates, Father arranged for A to execute an application form: “in the event of death, make payment under certificate to surviving one.”
· E’s position: A holds only legal interest (PRT), father retained equitable interest. (So that A wouldn’t get disproportionate share of estate in contravention of father’s intention.)
· Law:
· “Presumption of resulting trust arises when one person has gratuitously transferred his property into another party’s name, that party, either because he is a fiduciary or gave no value for the property, is under an obligation to return the property to the transferor or the person who gave value for it.” 
· “Equity does not assume a gift and hence the transferor of the property is presumed not to have given or advanced the property to another by way of gift.” @436

·  “Presumption of advancement essentially provides that where a transferor transfers his property to his wife or child, it is presumed that he intended to make a gift and therefore the PRT does not arise.” @436

· Sask’s Matrimonial Property Act 1997 ( abolished POA between spouses (so PRT will apply).

· Analysis;
· Two relevant alternative arguments:

· (1) When A opened joint account with B, B acquired joint legal interest, including legal interest in right of survivorship.  If beneficial interest is also intended to pass to B, then an inter vivos gift of both L/E interest in right of survivorship occurs.

· (2) The L or E interest in account is contingent on survivorship, so B acquires interest only at A’s death.  If A dies first, A will have made a testamentary gift to B (not inter vivos). 

· Q: Did father intend to vest A with both L/E right of survivorship upon the certificates being purchased?

· Prima facie intention saying YES (application agreement + father’s actions as proof)

· PA overrides PRT.  Burden shifted to E to prove otherwise, which he did, because father retained beneficial ownership of certificates.  So father intended the beneficial ownership to pass to A only at his death (#2).
· Decision: Beneficial ownership of certificates part of father’s estate (E wins). So A doesn’t get as much money.
#2 Constructive Trusts @ 442

· Arises in appropriate circumstances, regardless of whether there was an intention to create it or not.
· Two types in Canadian law:

· (1) Institutional constructive trust ( a trust can arise in discrete circumstances, such as where a person knowingly meddles with trust property (thereby becoming a trustee de son tort)
· (2) Remedial constructive trust ( a response to a finding of unjust enrichment.  Critical question: Under what circumstances is it appropriate to respond to an enrichment by awarding a proprietary interest through the imposition of a CT? A new development over last 30 years: To recognize wife’s services to household.
Peter v Beblow (1993 BCSC) @443
· Facts: A lived with R for 12 years, taking care of home + his children. A claimed R has been unjustly enriched for all the work she did, without payment. A sought for constructive trust in respect of property (or monetary damages as compensation).
· Law:
· “Cdn courts have adopted equitable concept of unjust enrichment...as the basis for remedying the injustice that occurs where one person makes a substantial contribution to the property of another person without compensation.” @444
· Test for UE: “An action for UE arises when 3 elements are satisfied: (1) an enrichment; (2) a corresponding deprivation; and (3) the absence of a juristic reason for the enrichment.” @444

· Nature of remedy: payment for services (quantum meruit) or constructive trust.
· Test for CT:“The remedy of constructive trust arises, where monetary damages are inadequate and where there is a link between the contribution that founds the action and the property in which the constructive trust is claimed.” @445
· Lac Minerals v Int’l Corona Resources (1989 SCC): While first remedy to be considered is money, sometimes it’s insufficient “if there is a reason to grant to P the additional rights that flow from recognition of a right of property.” @445
· Pettkus v Becker (1980 SCC): “Where there is a ‘contribution’ [to the property] sufficiently substantial and direct as to entitle P to a portion of the profits realized upon sale of the property.” @445

· A’s claim for Unjust Enrichment made out?
· #1: free housekeeping, childcare, allowing him to work.  #2: not paid. #3: no obligation/contract b/t A and R.
· In family cases, what is the legitimate expectation of the parties? Pettkus v Becker: @446
· “(i) did P confer the benefit as a valid gift or in pursuance of a valid CL, equitable or statutory obligation which he/she owed the D?

· (ii) did P submit to, or compromise, the D’s honest claim?

· (v) does public policy support the enrichment?”

· “A CL spouse generally owes no duty at CL, in equity or by statute to perform work or services for her partner.” @446

· (-) “Some types of services in some types of relationships should not be recognized as supporting legal claims for policy reasons.  More particularly, homemaking and childcare services should not, in a marital or quasi-marital relationship, be viewed as giving rise to equitable claims against the other spouse.” @447

· (-) But these services “may all be referable to the mutual love and affection of the parties and not specifically referable to the claimant’s belief that she has an interest in the house.” Grant v Edwards @447

· (-) “It is unfair for a recipient of indirect or non-financial contributions to be forced to provide recompense for those contributions.” @448

· (+) “The notion that household and childcare services are not worthy of recognition by the court fails to recognize the fact that these services are of great value, not only to the family, but to the other spouse.” “The notion...systematically devalues the contributions which women tend to make to the family economy.” @448

· (+) “The Cdn SC has finally recognized that domestic contribution is of equal value as financial contributions in trust of property in the familial context.” @448

· Where there is injustice without a legal remedy, equity should find a role ( a constructive trust!

· Remedy – monetary judgment or constructive trust?
· Test for CT: “A finding that a P is entitled to a remedy for UE doesn’t imply that there is a constructive trust.  For a constructive trust to arise, the P must establish a direct link to the property which is the subject of the trust by reason of the P’s contribution.” @449
· But Cory J. ( agrees link is essential in commercial cases, but maybe not for family cases. @449

· “For a CT to be found, in a family case as in other cases, monetary compensation must be inadequate and there must be a link b/t the services rendered and the property in which the trust is claimed.” @450

· “The extent of the interest must be proportionate to the contribution, direct or indirect, of the claimant.  Where the contributions are unequal, the shares will be unequal.” Dickson CJ @450
· So how should extent of trust be determined? @451

· (1) Value received approach – value of services which claimant has rendered (Dickson CJ)

· (2) Value survived approach – amount by which property has improved (McLachlin J)

· Application:

· (1) Define the property

· (2) Determine what portion of that property is attributable to claimant’s efforts = VALUE SURVIVED

· (3) Or for monetary award = VALUE RECEIVED.  But if claim is for an interest in property = VALUE SURVIVED
· “[The Value Survived approach] reflects the court’s best estimate of what is fair having regard to the contribution which the claimant’s services have made to the value surviving, bearing in mind the practical difficulty of calculating with mathematical precision the value of particular contributions to the family property.” @451

· Decision: UE made out, remedy of CT also made out.  Awarded A full interest in house.

Summary of Steps for Remedial Constructive Trust – a Response to Unjust Enrichment

· Step 1: Is there UE?

· (1) There is enrichment

· (2) A corresponding deprivation

· (3) Absence of juristic reason for enrichment. (Didn’t gift services to spouse, no legal obligation in CL or statute)

· Step 2: Is quantum meruit available?

· Step 3: Criteria for constructive trust

· (1) Monetary compensation inadequate

· (2) Link b/t services rendered and property

· Step 4: How to value constructive trust

CONDITIONAL GIFTS AND FUTURE INTERESTS
Basic Concepts

Control Over a Transferred Estate @481
· Fee tail (now defunct), reversions, remainders
· Conditional transfers that create conditional estates: The transferor attempts to retain some control over piece of land/activities of those who hold the estate, by attaching conditions to grants.

· (1) Restrict use to which property is put
· (2) Limit actions of transferee (to Mary as long as she doesn’t marry William)
· (3) Impose obligations on transferee (to William provided he continues to support mother)
· (4) Stipulate certain conditions that must be met before it is transferred (not until she turns 21)
Stuartburn (Municipality) v. Kiansky (2001 ManQB) @ 482

· Facts: K running for office, but under Local Authorities Election Act, s. 5, to hold office requires that he must have interest in land.  K had sold his home, but continued to hold interest in other Stuartburn real estate, which was subject to prior life estate (grandmother).  Did this satisfy s.5 of LAEA?
· Analysis: 
· Section 5(1): “is, in his own right...an owner of land.” The ownership must be of a currently existing freehold estate. @483
· What is a freehold estate? Synonymous with “right,” “title,” and “interest.” @483
· “The remainder interest is a present right.  It co-exists with the life estate even though enjoyment and possession of the real property is postponed until termination of the life interest.”
· “Seisin did not require actual possession, although it did require possession in the sen of title or ownership.” (ie legal possession)
· Anger and Honsberger Real Property Vol. 1 @484
· “The person who has the seisin, or who is entitled to it in the future, has an estate in the land.”
· “To A for life, then to B in tail, remainder to C in fee simple.” – ALL 3 have present estates in land; present ownership.
· Defn of “future interest”: “A future interest is an interest in property in which the right to possession or enjoyment of the property is postponed to a future time.  Nevertheless, it is a presently existing interest in the property and it is thus part of the total ownership of the property.”
· “A remainder limited to take effect automatically upon the expiration of the prior particular estate is a vested remainder because a present estate is conferred although it is not to be enjoyed until that future time.”
· “Vested thus normally means ‘vested in interest’ and not ‘vested in possession.’”
· Decision: K’s remainder interest allows him to be a present owner of a freehold estate.  Meets s.5 of LAEA. @485
· BUT argued that legislation has removed K’s CL right of ownership of successive legal estates, because such rights are now subject to statutory trust. [ Perpetuities and Accumulations Act, The Trustee Act, Law of Property Act, Real Property Act ]
· “The trust creates a new relationship which affects the way in which the freehold estates may be handled but it does not annul the vested ownership rights in those estates simply because the rights have become beneficial rather than legal.” @485
Conditions with Respect to Fee Simple: Defeasible and Determinable Estates

	
	DEFEASIBLE
	DETERMINABLE

	Definition
	If it ends on occurrence of a specific event (condition subsequent)
	If the determining event occurs, the fee will end, property returns to transferor

	Phrases
	“on the condition that” “but if” “provided” “should it occur that” “if it happens that”
	“while” “during” “so long as” “or until”

	Phrases Connote
	Abrupt end to estate
	Flow of time; suggest estate will continue until the event; limit duration

	Part of words of limitation?
	No – independent clause
	Yes

	Transferor
	Right of re-entry: a future interest, right of transferor to reclaim estate because of breach of condition. NOT AUTOMATIC

Contingent on condition precedent (=CS for transferee)
	Possibility of reverter: if determining event occurs, property reverts IMMEDIATELY and AUTOMATICALLY. Transferor retains interest in land; estate was given in “limited fee simple”
Vested

	Transferee
	Subject to CS, has vested in interest + possession
	Vested in interest + possession

	Example
	Cecil Green grants land to UBC on the condition that it’s used for “university purposes.” Once no longer used for this purpose (CS), Green has “right of entry.”
	Cecil Green grants land to UBC until it is no longer used for educational purposes.  Once this determining event occurs, property reverts immediately to transferor. 

	Practical Difference
	Transferor must go to court to collect (rent) once condition subsequent occurs.
	Transferee may be responsible for paying rent to transferor without transferor having to do anything once the determining event happens.

	Voidability
	Condition is void if vague, or if it strikes at heart of essential element of what estate has been created for. (ie affecting transferability)
If void – condition fails, and becomes outright fee simple gift.
“To A and her heirs provided that she doesn’t sell to an Irishman”
	If determinable limitation is void, whole transfer is void. Reverts back to transferor(Greater reluctance by Court to find determinable interest invalid).
“To A and her heirs so long as she doesn’t sell to an Irishman.”


Examples of Defeasible and Determinable Interests

· EG1: “To my widow for life so long as she doesn’t remarry” = DETERMINABLE

· Two events that could terminate her land interest: (1) her death, (2) re-marriage.

· In those events, interest will revert back to husband’s estate.

· EG2: “To my widow for life provided she doesn’t remarry” = DEFEASIBLE

· Similarly, two termination points: (1) her death, (2) her re-marriage

· On her remarriage, her executor of former husband’s estate must exercise “right of entry.”

Caroline (Village) v. Roper (1987 AltaQB) @ 496

· Facts: TR allowed building of community hall on his land; he retained title, allowed use for community purposes only. When TR died, wife inherited title. R transferred land to community trustees – land “shall revert back to the late Thomas Roper Estate if used for other than a community centre...” Hall burnt down, not rebuilt, now town wants to sell land for commercial purposes.
· Issue: If transfer was defeasible, the rule against perpetuities would render it fee simple absolute (ie no condition).  But if interest was determinable, no perpetuities problem.  So which is it? (Town wants defeasible, R wants determinable).
· The Law:
· “The essential distinction appears to be that the determining event in a determinable fee itself sets the limit for the estate first granted.  A condition subsequent, on the other hand, is an independent clause added to a complete fee simple absolute which operates so as to defeat it.” @498
· ***“If the terminating event is an integral and necessary part of the formula from which the size of the interest is to be ascertained, the result is the creation of a determinable interest; but if the terminating event is external to the limitation, if it is a divided clause from the grant, the interest granted is an interest upon condition.” @498

· EXAMPLE: “So a devise to a school in fee simple ‘until it ceases to publish its accounts’ creates a determinable fee, whereas a devise to the school in fee simple ‘on condition that the accounts are published annually’ creates a fee simple defeasible by condition subsequent.” @498

· Rule against perpetuities: Rule that applies in BC by statute, a way to stop transferors from putting conditions on the property that go too far to the future.  Or, if the “determining event” may or may not happen, this rule kicks in.
· Decision:

· Words used indicate a fee simple + condition subsequent (a future event that may or may not occur = defeasible!).  No condition that the fee simple is good only so long as a certain use is made of it.  So offends perpetuity rule. Document is void and unenforceable! @499
· Comments: @499
· The defeasible right of re-entry is contingent, because right can’t be exercised until an event (condition precedent) occurs – ie, the land must no longer be needed as a community centre.
· The determinable possibility of reverter is vested.  The determining event giving rise to POR is seen as marking the full duration of the estate, and isn’t a supervening event that cuts short the interest granted. 
· Not in text:  Court actually held that city was a trustee (looked to intent of testator, not just words). Once land no longer used for hall, it should be reverting back to Roper’s Estate. Document also explicitly uses “revert.” Determinable?
Vested or Contingent Interest

· Vested Interest
· (1) Vested in interest
· (2) Vested in possession
· EG: “To A for life, remainder to B in fee simple”
· A holds life interest, is vested in interest and possession
· B holds future interest, is only vested in interest, but will be vested in possession once A’s life interest ends
· Kiansky example: Both grandmother and grandson had interest in property
· Grandmother vested in possession with life estate; grandson had present right to enjoy in the future
· What happens when grandson dies before grandmother? His remainder will go to his estate
· Contingent Interest
· One where the vesting is delayed depending on the outcome of some condition precedent that may or may not occur. The contingency must occur before the interest vests. A right to an interest does not depend on occurrence of some event.
· (1) Condition precedent ( a condition for receiving the interest in the first place
· (2) Condition subsequent ( condition that must be met in order to keep the interest
· EG1: To A and B for their lives and then to the survivor of them in fee simple
· A and B have joint life estates which is vested in interest and possession.  While they are both alive, they have a contingent interest in a remainder fee simple.
· EG2: To A for life, then to C in fee simple if C marries D.
· A’s interest is vested in interest + possession.
· Until C marries D (which may or may not occur), C’s interest is contingent.
· If C does marry D, the contingent interest becomes vested. “Vested in interest” will become “vested in possession” upon A’s death.
· EG3: To A for life, then to B in fee simple if B attains 19 years.
· A’s life estate is vested in interest + possession
· If A dies before B turns 19, interest goes back to grantor
· B’s interest is contingent until he reaches 19. Once 19, while A is still alive, B is vested in interest.  On A’s death, it becomes vested in possession.
McKeen Estate v McKeen Estate (1993 NBQB) @488

· Facts: Testator died in 1981. His will left entire estate to be held in trust for his wife.  On wife’s death, estate to be equally divided equally between T’s 2 sisters if they survive him and his wife. If only one survive, she’d get all absolutely. Sisters died in 1989. Wife died in 1992. 
· Did requirement of survival make gifts to AM/BM (Sisters) contingent on surviving the wife?

· If YES – fate of property cannot be governed by T’s will – go intestate, because condition can’t be satisfied. Intestacy governed by provincial statutes, estate would go to next of kin.

· If NO – gifts to AM/BM could be considered vested (b/c not contingent), the property would pass to their estates.

· The testator’s intention:
· “There is no doubt that of paramount importance is the determination of the actual and subjective intention of the testator.” @488

· “A construction which gives a vested interest is, no doubt, favoured by the courts where there is ambiguity or doubt, but where the intention to create a contingent estate or interest is reasonably evident or clear that intention must be respected and carried out.” @488 Merchants Bank of Canada v Keefer (1885).

· Presumption against intestacy:
· “In cases where the will shows an intention of the testator to dispose of the whole of his property, but, as regards the interests created, two constructions are possible, according to one of which the will effects a complete disposition of the whole, but according to the other the will leaves a gap, the court inclines to the former construction.” @489

· Where the construction of the will is doubtful, act on presumption that the testator did not intend to die wholly or partially intestate.  Courts will only give effect to partial intestacy if testator gives clear intention to do so.
· Construction in favour of vesting:
· “Where the condition must happen for the gift to take effect in the first place, the gift is said to be subject to a condition precedent (contingency).” @489

· “Where the language shows that the gift is to take effect but terminate on the happening of the condition, it is said to be subject to a condition subsequent.” @489

· The crucial distinction is whether the happening of a condition is an event that causes the gift to spring into being (causes contingent gift to become vested) or whether the happening or event signifies that an existing vested interest has come into an end. @489
· When a vested interest is subject to a condition that may totally divest it, like a contingent interest, it may never be enjoyed, but until the happening of the divesting event, it is vested. @489
· “The courts are inclined to hold a gift vested rather than contingent wherever the words used and the will as a whole admit of a construction that will result..in ‘early vesting’” @490

· Some words are more contingent than others. When words are not clearly contingent, courts are inclined to call prima facie (ie rebuttable) contingent, vested. @490
· “A gift, whether a devise or a legacy, that makes no reference to the time of vesting should always be held to take effect at the testator’s death.” @490
· The rule in Browne v Moody @490
· “A gift is prima facie vested (in interest) if the postponement is to allow for a prior life estate.”
· Held that “the vesting of gifts to the women in remainder was not postponed until the death of the life tenant but took place immediately on the death of the testator.”

· “The mere postponement of distribution to enable an interposed life-rent be enjoyed has never by itself been held to exclude vesting of the capital.”

· The rule in Re Francis @491-2
· “When she shall attain the age of 25 years” – the devise is contingent, and 25 yrs was condition precedent to the estate vesting in the niece.

· Exception to Browne rule: “Where...the reason for the postponement of the gift is one personal to the donee, prima facie the gift is contingent.”
· Decision: The residue of estate vested in AM/BM equally at date of testator’s death, 1981 (not wife’s death).
· Applied Browne rule; AND presume against intestacy by reading will as whole.
Kotsar v. Shattock (1981 SC Full Ct)

· Facts: T’s will set out that remainder of residuary estate to K “if and when” she reached 21 yrs and lived in British Commonwealth country.  Otherwise, transfer estate to charitable institutions.  T dies in 1971. K reached 21 in 1975; lived in Soviet Republic.
· “When a gift to a devisee is made subject to compliance with a condition, with a gift-over in the event the condition be not fulfilled, the condition is held to be a condition subsequent.” Phills v Ackers (1842) @494

· “The gift to the primary beneficiary is to be construed as operating to vest the interest in that gift in that beneficiary subject to divestment in favour of those taking under the gift-over in the event that the conditions imposed for retention of the interest should not be met.” @495.

Property Law Act, s.8

Disposition of interests and rights
(1) The following interest and rights may be disposed of:

a. A contingent, executory or future interest in land or a possibility coupled with an interest in land, whether or not the object of the gift, the limitation of the interest or the possibility is ascertained;

b. A right of entry on land, immediate or future, vested or contingent

(2) A right of entry affecting land, exercisable on breach of condition or for any other reason, may be made exercisable by any person and the persons claiming under the person.

(3) For the avoidance of doubt, the exercise of a right of entry under subsection (2) is subject to the Limitation Act.

Therefore, BC allows us to transfer a right of entry (defeasible), but NOT a possibility of reverter (determinable).

Wills Act, s.2

Disposition of interests and rights
A person may by will devise, bequeath or dispose of all property, whether acquired before or after making the will, to which at the time of the person’s death he or she is entitled at law or in equity, including one or more of the following:

(a) Estates pur autrie vie, whether there is or is not a special occupant, and whether they are corporeal or incorporeal hereditaments;

(b) Contingent, executory or other future interest in property, whether the testator is or is not ascertained as the person or one of the persons in whom those interests may become vested and whether the person is entitled to them under the instrument by which they were created or under a disposition of them by deed or will;

(c) Rights of entry

STATE LIMITATIONS ON PRIVATE POWER
(a) Introduction

· Power of property owners to attach stipulations to gifts of property:
· Inter vivos transfers testamentary dispositions, leasehold covenants, restrictive covenants running with freehold property, or trust.

· (A) Uncertainty (Kotsar)

· (B)  Violates public policy (UVic)

· Two public policies that are contradicted by terms in conditional transfers will not be treated as valid in law:

· (1) Use of property – alienability + need for certainty in property dealings

· (2) Social policy considerations (potential harmful use?)

· (C) Amounts to restraint on alienation (Trinity College School)

· (D) Impossibility due to operation of law

(b) Uncertainty

· For conditions of retention (CS + determinable limitations), higher standard of certainty to meet.
· Because if condition is invalid, transferee receives whole gift unconditionally

· Donee must be able to see clearly and distinctly at the outset those actions that will lead to loss of interest

· For conditions of acquisition (condition precedent), a lower standard of certainty to meet

· The condition, in order to be certain, must be capable of being given some plausible meaning
· “At a general level, exact precision is not required, only a practical level of clarity.” @227

Kotsar v. Shattock (1981 SC Full Ct) @493
· “Resident” + “British Commonwealth of Nations” – too uncertain to be enforceable?
· Re: “resident”
· Council relied on Sifton v Sifton (1938) --- “so long as she shall continue to reside in Canada”; held void for uncertainty because insufficient definition as to how much absence was ok and for what purposes/occasions.

· “The amount of absence from a man’s dwelling which is necessary to rob it of that character and make it no longer his residence may be a matter of degree.  But everyone understand that if it is the place to which he returns from temporary absences, from journeys abroad and from peregrinations upon pleasure or business, where he maintains an establishment, and keeps his more permanent personal belongings and household furniture, it is his home and he resides there.” @508 – not too vague!

· “Where a vested estate is to be defeated by a condition on a contingency that is to happen afterwards, that condition must be such that the court can see from the beginning precisely and distinctly upon the happening of what event it was that the preceding vested estate was to determine.” @508

· Distinction between CS + CP @510:
· CS: “...the courts (which are inclined against the divesting of gifts or estates already vested) will hold a CS void if its terms are such that (apart from mere difficulties of construction of the language or of the ascertainment of the facts) it cannot be clearly known in advance or from the beginning what are the circumstances the happening of which will cause the divesting or determination of the gift or estate.”

· CP: “If the formula is such as to involve questions of degree (as prima facie is implicit in any requirement of adherence or attachment to a particular faith or creed), the uncertainty of the test contemplated well may invalidate the formula as a CS but will not, in my judgment, necessarily do so in the case of a CP; for if the claimant be able to satisfy any, or at least any reasonable test, is he to be disentitled to the benefit of the gift?”
· Decision: the CS is sufficiently certain; she isn’t entitled to receive gift b/c not a resident of the country.

(c) Public Policy

( How can conditions be consistent with public policy in order for them to survive?

Re Leonard Foundation Trust (1990 OntCA) @513

· Facts: L (settler) created trust, and trust property to be used for purpose of scholarships. Contains four recitals saying that recipients/managers of Trust must be: white, Christian, of British lineage. Espoused British superiority.
· Issue: (1) Do provisions contravene public policy? (2) If so, does the cy-pres doctrine apply to preserve the trust, or does the whole trust fail?
· Trial judge: Terms of the trust itself (the operative conditions, excluding recitals) do not contravene PP, so trust upheld.

· Robin J.A.:

· Can the recitals be considered in deciding this issue? YES – give terms meaning; so take instrument in its entirety @521
· Does the trust violate PP? YES @523
· “To perpetuate a trust that imposes restrictive criteria on the basis of the discriminatory notions espoused in these recitals according to the terms specified by the settler would not, in my opinion, be conducive to public interest.”
· Freedom of testator must be limited for PP considerations.

· Cy-Pres Issue: “It is appropriate and only reasonable that the Court apply the cy-pres doctrine and invoke its inherent jurisdiction to propound a scheme that will bring the trust into accord with public policy..” @524

· Tarnopolsky J.A.:

· To be charitable, must establish one of four purposes: (1) relief of poverty, (2) advancement of education, (3) advancement of religion, (4) other beneficial purpose to community as a whole. @525
· To be charitable trust: (1) one objective listed above, (2) purpose must be wholly + exclusively charitable, (3) promote a public benefit – not harmful to public AND its benefits must be available to sufficient cross-section of public. @525

· Condition precedent: the definition of class of beneficiaries. @526
· “A CP will not be void for uncertainty if it is possible to say with certainty that any proposed beneficiary is or is not a member f the class...the condition will not fail for uncertainty unless it is clearly impossible for anyone to qualify”

· “If a condition is uncertain, the court can consider it inoperative, but rarely will a trust fail because of uncertainty if the condition is a condition precedent.”

· Historically, courts reluctant to strike down charitable trust gift. No precedent to void for discriminatory reasons
· To exercise Cy-Pres, can you find a general intention of the testator? YES: education + leadership

· Because trust was valid at a certain time (1923), but over time became impossible to implement due to violation of PP, courts have capacity to re-administer trust so it’s in accordance with current PP.

Doctrine of Cy-Pres:

· When the original objective of the settler or the testator becomes impossible, impractical, or illegal to perform, the doctrine allows the court to amend the terms of the charitable trust as closely as possible to the original intention of the testator or settler, to prevent the trust from failing.

(d) Restraints on Alienation

· Conditional transfers that impose unacceptable restraints on transfer of property are invalid.
· “To A on the condition that the property never be sold, leased, or mortgaged.”

· Doctrine of repugnancy ( restraints are invalid if they are inconsistent with inherent attribute of ownership (ie: right to transfer property freely)

· Personhood justification: one is fully human if one can impose their will on material world
· Economic efficiency rationale: alienability allows property to reach its highest value
Three Types of Restraints
· (1) Forfeiture restraint ( Right of re-entry or possibility of reverter may be invoked in event of breach

· (2) Promissory restraint ( Purely contractual
· (3) Disabling restraint ( Removes power of disposal
· Powers of Disposal may be abridged in 3 ways: (can be a combo)
· (1) Restricting mode of alienation – can’t be sold or mortgaged

· (2) Prohibiting alienation to some class of recipients

· (3) Precluding dealings for a specific time
· Q: On a scale, how SEVERE is the restriction? Highly flexible test – Is the power of alienation substantially taken away? What is the effect/impact of the restraints? Direct/indirect is irrelevant
Trinity College School v Lyons (1995 Ont Gen Div) @542

· Facts: TCS and B made 2 agreements for purchase of land, which gave TCS a right of first refusal and an option to purchase on death of B.  Before B died, conveyed land as gift to daughter, L..

· Can we imply term that B would not convey land without first offering to optionee?

· Can’t just be sensible to do so; there must be an evidentiary foundation that the parties would’ve done so, or if “is one that is necessary for the business efficacy of the transaction and is in accord with the parties’ intentions.” @544

· Is the option for a fixed price enforceable or void as an improper restraint on alienation of a fee simple estate?
· “A condition that would take away the necessary incidents of the estate, such as that the holder...shall not have the power to alienate, either generally or for a limited time, is void as being repugnant to the estate created.” @545

· “The objections in principle to restrains on alienation are twofold.  They keep property out of commerce and have a tendency to result in concentration of wealth.  They also tend to prevent improvement of property, since a landowner will be reluctant to make improvements when he cannot sell the property.” @545

· Option to purchase is worse as a restraint on alienation that right of pre-emption. @546

· “...if the right of pre-emption at a fixed price substantially deprives the person who granted it of his right of alienation, then it will not be valid.” @546
· The post mortem option was even bigger restraint on alienation, b/c it was exercisable at TCS’ discretion, whether or not executrix of B’s will wanted to. 

· Decision: Option to purchase is void for being an improper restraint on alienation. 

Re McConnell Estate (UVic v. BC(AG)) (2000 BCSC)
· Facts: M left shares of estate to set up bursaries at UVic (made bare Trustee; can only select students). Specific provisions: music, Roman Catholic. UVic concerned about religious qualifications and whether provisions violate 91) BC Human Rights Code, (2) Public policy. If YES, UVic asks Court to develop Cy-pres schemes to sever provisions from Trust.
· Analysis:

· Para. 8: Two-stage process: (1) Whether terms of bursaries violate s.8(1) of HRC or public policy.  

· If NO, can carry out bursaries as per will.

· If YES, Court must consider whether appropriate to apply Cy-pres to amend terms of bursaries.  If not appropriate, bursaries will fail.  Since no heirs, funds will go to Crown via bona vacantia (ownerless goods).
· Para 9: Section 8(1) of HRC: A person must not, without bona fide and reasonable justification, (a) deny to person/class any accommodation, service or facility customarily available to public, or (b) discriminate against person/class...because of race, colour, ancestry, place of origin, religion, marital status, family status, physical or mental disability, sex or sexual orientation of that person/class.

· What type of relationship exists? Public or private? 
· Public: Between UVic + students, or Private: Between M and potential beneficiaries (then HRC doesn’t apply)
· Judge finds relationship is private, but if higher courts say it’s public, need to look at language of HRC to assess statutory violation. What does “discriminatory” mean? Bona fide justification for discrimination?
· Does Bursary violate the Human Rights Code?
· Here, balance between “minor breach of HRC” and testamentary autonomy of M. Which is valued in society?
· Want to respect autonomy of donors – impact willingness to give – impact on students who require financial assistance – impacts their access to education.

· Para. 17: Just because an individual is preferred doesn’t make it offensive. Social utility of enabling students of individual faiths to obtain education!

· Para. 18: There is bona fide and reasonable justification for such discrimination (if it can be considered that).
· Does Bursary violate public policy?
· Should invoke PP only if there is harm to public. 
· Para. 25: A scholarship/bursary that simply restricts class doesn’t offend public policy.
· Decision: Bursary doesn’t violate HRC or PP.  So Cy-Pres doctrine needn’t be applied. Bursary can be administered accordingly.
· Possible amendments if Cy-pres doctrine was applied: Take out religious preference
· Did donor have intention to create trust?  If can’t show that, then interest returns to Estate
· Does donor have general chartable purpose? Courts can only try and develop a similar or related charitable purpose.
LEASES AND LICENSES
The Nature of a Lease
Four Kinds of leases in Common Law @587-8

(1) Fixed term lease (ie: for 10 years)

· Commencement + termination dates are both certain

(2) Period lease (month-to-month)

· Lease for recurring unit (month/year) that continues until terminated with notice.

· Generally notice period is the recurring unit (ie: a month)

(3) Tenancy at will
· Can be terminated at any time by either landlord/tenant

· No set term, continues with mutual agreement. 

(4) Tenancy at sufferance
· When tenant overholds after expiration of term (without landlord’s permission)

· Non-consensual, doesn’t produce tenurial relationship

*(5) Perpetual lease

· No fixed term, created by statute, not recognized at common law.

· No right of termination on notice

Elements of a Lease/Licence
· A lease is a demise of land under which exclusive occupation is conferred by a landlord onto tenant.

· Test for lease: (1) Has to be a “demise” of exclusive possession; (2) Must be able to identify parties, property, term of lease, date of commencement, price of rent (if any)

Elements of a Licence

· A contractual right to enter land of another for a specified purpose and constitutes little more than a defence for action in trespass.  Does not confer an interest in land.
· Generally not transferrable; doesn’t bind subsequent purchasers; subject only to contract damages.

Differences Between Licences/Leases

· (1) Contract is a right in personam (Privity of contract). Lease is a right in rem (binds the world)
· (2) If lessor sells reversionary interest to a 3rd party, this party takes the interest subject to outstanding leasehold estate.  If licensor sells interest to 3rd party, this party won’t be bound by existing license, even with notice of this licence.

· (3) Statute obligations can recover exclusive possession for a tenant wrongfully evicted from leasehold estate.  If breach of licence, can only recover monetary damages under contract law.

Fatac v Commissioner of Inland Revenue (2002 NZCA) @588

· Facts: P granted A right to operate quarry for 12 years on his property. Later, P sold property to W. 
· Issue: Did A have a tenancy or licence? Impt for determining who pays GST on property.
· Distinction between tenancy and licence @589

· “...a tenancy is an interest in land conferring the right to possess it for a limited period.  A licence is a mere permission to be on the land, with or without additional permission to perform specified acts there.  The former creates an estate in the land; the latter does not.”
· Advantages for being tenants rather than licensees: enjoy statutory protection, relief against forfeiture, proprietary interests against 3rd parties, assignability + liability to pay local body rates.
· “In the absence of any express indications to the contrary, when they used that expression (“tenanted”) the parties contemplated “tenancy” in the sense usually understood by lawyers...”

· Developments in the tenancy/licence distinction in England:

· “If the effect of the instrument is to give the holder an exclusive right of occupation of the land, though subject to certain reservations or to a restriction of the purposes for which it may be used, it is in law a demise of the land itself.” Glenwood Lumber v Phillips (1904) @589
· “...whether it is a personal privilege given to a person (in which case it is a licence) or whether it grants an interest in land (in which case it is a tenancy).” Shell-Mex & BP Limited v Manchester Garages Limited (1971 DENNING) @ 590
· “...the agreement was only ‘personal in nature’...if the agreement did not confer the right to exclusive possession...” Street v Mountford (1985)
· Rationale for the exclusive possession test:

· “A tenant enjoys those fundamental, if temporary, rights of ownership that stem from exclusive possession for a defined period...lacking the right to exclusive possession, a licensee can merely enter upon and use the land to the extent that permission has been given.  It is this reversal of starting point that provides the rationale for recognising an estate in the land, in the one case, and a mere personal right or permission to enter upon it, in the other.” @590
· Refinements to the exclusive possession test:
· “Rent would seem relevant to the presence or absence of an intention to be legally bound but not a precondition for a tenancy per se.” @591

· “Limitations upon the purposes to which the occupier can put the land do not negate a tenancy...Exclusive possession is not synonymous with an unqualified range of permitted uses.” Glenwood lumber v Phillips @591
· “If the K is primarily concerned with the use of the land as a whole, and occupation of the exclusively possessed portion can be terminated for reasons extraneous to its use and payment, there is no tenancy.” @592

· Exclusive possession: express right to enter + inspect.  NOT exclusive: a requirement that the occupier not impede the owner’s “rights of possession and control”, or if owner can order occupier to move around. @592

· Decision: NOT a tenancy, only a licence. A didn’t have right to exclusive possession. W had right to access as long it didn’t interfere with A’s rights. A only had rights to base salt. The right to exclusive possession should be fundamental test for distinguishing a tenancy. @588
Metro-Matic Services v Hulmann (1973 OntCA) @595

· Facts: M has laundry service; had agreement to lease bottom floor of apartment building to run Laundromat. H bought apt bldg, accepted two cheques from M, then disconnected machines and entered into agreement with another company. 
· Issue: Did M have a lease or licence?

· Features of the agreement:

· “landlord does demise and lease unto the tenant.” Landlord had keys to business.
· Non-interference with possession, renewal option
· Rent, commencement date, restricted use (carrying on business of Laundromat)
· At trial: M didn’t acquire exclusive possession; only a licence. Part 6B: specifies terms that M and its employees may enter (unnecessary if was a lease)
· Court of Appeal:
· Restriction on use and retention of rights of possession and control of uses by landlord does NOT disqualify an arrangement as a lease.  (Many residential tenancies restrict to residential use only.)
· Found clear language + intention of parties – points to granting of lease for exclusive possession + control. 
· Decision: Agreement was a lease. H is therefore bound by lease. Damages!
SHARED OWNERSHIP

Basic Concepts and Creating Shared Interests

Introduction

· Private ownership rights are shareable and infinitely divisible
· EG1: X may divide his fee simple: convey life estate to A, remainder in fee simple to B. A has right to immediate possession, B’s right to possession is postponed until A’s death.

· EG2: X may convey lease to C while retaining right of reversion in fee simple. Both X and C have an interest in land at the same time, but different kinds of interest.
· EG3: “X to A and B and their heirs”

· Both A and B have fee simple estates created at same time in the same land

· If a house, each has equal right to possession of the whole. (Not half and half)

· When A dies, depends on form of grant to determine whether B or A’s heirs get A’s interest in land.

Land Title Act, s.173

Several persons interested in registration
The registrar may effect registration of the fee simple at the instance of a joint tenant or tenant in common, or of several persons, who together are entitled to the complement of the fee simple. 

Land Title Act, s. 177

Registration of joint tenants
If, on the registration of the title to land under an instrument or document, 2 or more persons are joint tenants, the registrar must enter in the register, following the names, addresses and occupations of those persons, the words "joint tenants". 

Property Law Act, s.11

Tenancy in common
(1)  In this section, "transferred" includes a vesting by declaration of trust or order of court. 
(2)  If, by an instrument executed after April 20, 1891, land is transferred or devised in fee simple, charged, or contracted to be sold by a valid agreement for sale in which the vendor agrees to transfer the land to 2 or more persons, other than personal representatives or trustees, they are tenants in common unless a contrary intention appears in the instrument. 
(3)  If the interests of the tenants in common are not stated in the instrument, they are presumed to be equal. 

Four Types of Co-Ownership

· (1) Coparcenary

· If died intestate, and no male heirs. Interest would be divided equally among female heirs.
· Today: CL rules of intestacy abolished by legislation. The estate admin governs how to deal with intestate property

· Ontario: expressly abrogated by s.14 of Estates Administration Act: if real property becomes vested in 2 or more persons in intestacy, they take as TIC.

· (2) Tenancy by Entirety

· Form of joint tenancy arising between married people that disappeared along with doctrine of marital unity (wife’s legal identity subsumed by husband’s)
· Now, s.12 of Property Law Act states that husband + wife must be treated as two persons. 

· Unseverability – right of survivorship is indestructable

· (3) Joint Tenancy; (4) Tenancy in Common (also discussed below)
· All the co-owners have an equal right to possession + use of the whole property
· Joint tenant can’s pass share by will. But tenancy in common can dispose of interest by will. Joint tenants have ‘right of survivorship’: on death of joint tenant, his/her share goes to the survivor co-owner. Jus accrescendi @702.
· EG: A transfers Blackacre “To B, C and D as joint tenants for life of A.”

· D dies, leaving all his estate to E. Who is truly entitled to Blackacre? B and C, because have continuing interest for life of A.

· Is joint tenancy or tenancy in common granted?
· Depends on intention of grantor.
· For transfers to two or more people, if no intention apparent, and if the 4 unities are present, presumption under CL that it grants a joint tenancy. Simplifies collection of duties.
· However CL presumption of joint tenancy can be rebutted if there are “words of severance” in the grant. IE: “in equal shares” “share and share alike” “to be divided between” “ to be distributed in joint and equal proportions “equally” “severally”

· Furthermore, even if there is intention to grant joint tenancy, it’ll fail if one of the 4 unities are missing.

· Equity prefers Tenancy in Common while CL prefers Joint Tenancy.

Four Unities Required for Joint Tenancy @701
· (1) Unity of Possession: each co-owner is entitled to possession of all property subject to equal right of possession of their co-owners.  Present in both JT and TIC.
· (2) Unity of Interest: each co-owner must have the same estate in land, and equal share; same in extent, nature and duration.
· If A and B own Blackacre, and A sells portion to C, JT is severed.  Because A and B own different interests. B still owns half interest, but A and C hold something less.

· (3) Unity of Time: all co-owners must receive the estate at same time; must vest simultaneously
· From R “to C for life, remainder to C’s children and heirs when they reach age 21.”

· Grant to children will be TIC, because they don’t all turn 21 at same time.

· (4) Unity of Title: co-owners must derive their title from same instrument
· A grants Blackacre to B,C and D as JT in fee simple.  Later, C transfers her interest to E.
· B and D remain as JT as between each other, but B and D have TIC with E.
· Unity of Title may be destroyed if co-owner transfers their title to themselves: “From A to A.”
Ontario Law Reform Commission, Report on Basic Principles of Land Law (Toronto: 1996)

· Two main features of Joint Tenancy: (1) Four Unities, (2) Right of survivorship

· Severance = converts JT into TIC.  But severance may not be affected by will.

· Tenancy in Common ( differs from JT in 2 main ways:
· (1) Only unity of possession: Each tenant has separate, distinct interests; have equal rights of possession over whole of land

· (2) No right of survivorship: Interest in land is part of deceased’s estate and passes in accordance with will.
· CL Presumption of Joint tenancy over Tenancy in Common @703

· Exception: Three circumstances that point to the contrary @704

· (1) Where 2 or more persons advance money on mortgage, presumed in equity that their title as mortgagees held as TIC.

· (2) Partnership property is presumed in equity to be held by partners as TIC

· (3) Where purchase price for property is provided unequally.

· EG: If An and B buy land together. A pays 75%, B pays 25% and title put in B’s name alone. Subject to proof of a contrary intention, B would hold property on resulting trust for A and B as TIC with A having 75% share and B 25%.

· If title is put in both A and B’s names, subject to s.13 of Conveyancing and Law of Property Act, A and B would be joint tenants at CL, but hold title on trust for themselves as TIC in proportions described above.

· “A beneficial TIC is presumed to be created when interests are created under a resulting trust, whether those interests are unequal or equal.” @705

Conveyancing and Law of Property Act, s. 13

Effects of grants, devises, etc, to two or more (presumption of TIC rather than JT)
· “Where by any letters patent, assurance or will, made and executed after July 1, 1834, land has been granted... to two or more persons... in fee simple... it shall be considered that such persons took or take as TIC and not as JT, unless an intention sufficiently appears on the face of the letters patent...that they are to take as joint tenants.”

· Applies only to “land”, so “the CL presumption in favour of joint tenancy has therefore not been altered with respect to pure personalty.” @705

· But doesn’t apply to partnership property (s.23 of Partnership Act)

· Such property is treated as b/t the partners as personal property, s.13 doesn’t apply.

· CL presumption in favour of JT continues. But this doesn’t affect equitable presumption of TIC. @706

· Two main situations outside scope of s.13 @706

· (1) A written K for purchase of land is not an “assurance.”
· (2) Co-ownership may arise b/c of such doctrines as proprietary estoppel, constructive/resulting trust; where co-ownership is not derived from any instrument at all. 

Re Bancroft, Eastern Trust Co v. Calder (1936 NSSC) @706

· Facts: SEB dies in 1971, left widow, two sons, one daughter. A pre-deceased daughter (MBC) had 2 children: PBC + JWC. PBC died, leaving 4 children. Residue of SEB’s estate converted into money and disposed as follows:
· Split into 2 equal shares, one to widow. The other share to be invested, and divide income during widow’s lifetime into 4 equal shares, to be distributed between SEB’s 4 children (including MBC)

· MBC”s share divided equally between PBC and JWC. PBC died. Does his share go to JWC in joint tenancy, or to his estate?

· Issue: Whether JWC and PBC took as joint tenants or TIC.

· Law:
· COMMON LAW: “...a bequest to a number of persons without any accompanying explanatory words creates JT.” @707
· But Courts against JT: “anything which in the slightest degree indicates an intention to divide property must be held to abrogate idea of JT ad to create a TIC.” @707

· Courts will pay attention to words of severance: “equally amongst them” – have been held to create TIC, not JT. @707
· Decision: No words of severance, so JT. PBC’s money passes to JWC pursuant to right of survivorship.

Severance of Joint Tenancies

Re Sorensen & Sorensen (1977 Alta CA) @710

· Facts: Divorced H&W owned lots in Joint Tenancy. Before death, wife made will to transfer her interest to son, who is mentally handicapped. Upon death, H immediately filed caveats against lands claiming he was solely entitled to lots as surviving tenant.
· Analysis:

· Denning sets out 3 ways JT may be severed: Burgess v Rawnsley (1975) @ 713

· (1) “..an act of any one of the persons interests operating upon his own share.  Each one is at liberty to dispose of his own interest in such manner to sever it from the joint fund – losing... his own right of survivorship.”

· (2) Mutual agreement
· (3) Any course of dealing “sufficient to intimate that the interests of all were mutually treated as constituting a tenancy in common... it will not suffice to rely on an intention.”
· Whoever claims severance has burden of proving it. Re Denny; Stokes v Denny (1947)
· “Severance was effected by destroying one of the unities. Unity of time could not be severed, and severance of the unity of possession meant partition, but severance of the unity either of title or interest converted a JT into a TIC.” @714
· Granting a lease does not sever the joint tenancy. @714

· As long as charge does not affect the chief characteristic of a JT, charge doesn’t work a severance.

· Execution of will cannot sever JT.

· “A declaration by one party uncommunicated to the other cannot operate as a severance.” @716

· “There are 4 ways a gift can be made: (1) by transfer, conveyance or delivery of the property to the donee; (2) by transferring, conveying or delivering the property to a third party, trustee for the donee; (3) by the donor declaring himself a trustee of the property for the donee; and (4) by will.” @716

· “Jus accresencdi praefertur ultimate voluntati” – the right of survivorship is preferred to the last will.” @718
· “[A] gift, although only of the equitable title, severs the joint tenancy.” Stonehouse v Ag BC (1962) @717

· Finding:
· No severance: conduct doesn’t show intention to sever @714; lease by husband to wife doesn’t sever @715.

· The only act that severed the title was gift to the son by declaration of trust of the wife (destroyed unities of time + title) @718

· When wife died, legal title held by both husband and son in TIC.  Father holds interest in trust in favour of son.

Havlik v Whitehourse (2000 Alta QB) @720

· Facts: Cottage held jointly by woman + her uncle. When uncle died, his widow claimed JT had been severed. Uncle had expressed intention to sever, and tried to transfer property to himself (registration incomplete). AB statute required notice to other party to sever JT (which he didn’t do). 
· Analysis:

· #1: Transfer to himself – tried, but didn’t register
· #2: Mutual agreement to sever

· Conditions to establish privilege for communications in furtherance of settlement:

· “a litigious dispute must be in existence or within contemplation

· “the communication must be made with the express/implied intention that it would not be disclosed to the court in the event negotiations failed; and

· “the purposes of the communication must be to attempt to effect a settlement.” @721

· No evidence to prove on BOP that mutual agreement was reached @722

· #3: Course of dealing

· “There is evidence that each contemplated severance at a certain point in time, however, I do not find that the entire course of dealing was the equivalent of ‘mutually treating all interests as constituting a TIC.’” @723

Feinstein v. Ashford (2005 BCSC)

· Facts: Not married, bought property in 2002. In 2004 F and A agreed to sell property. 2005, F finds out that A executed transfer to himself, but registration not filed. A wanted to create TIC, but dies in 2005. Registration files later that day. Later, F finds notice of this re-registration. F seeks declaration that she is co-owner in JT with A prior to his death, and by right of survivorship, should get property. 
· Para 8: The Four Unities

· Para 9: Three ways to sever JT (see above)
· F argues: Act of executing an application without filing is insufficient to sever a JT

· Para 11: Stonehouse v AG for BC (1962 SCC): Joint tenancy was severed on delivery of conveyance, not on the registration. This decision based on s.35 of Land Registry Act. Under the exception, transfer is effective against party making it, even before registration, thus severing JT.  Now s.20(1) of Land Title Act.
· Transfer is effective upon registration, not execution. (Land Title Act, s.37(1); Land Registry Act, s.37)

· Para 27: The application for re-registration that was executed by A was effective as against himself on the date that it was signed. Application did indeed sever the JT on date it was signed, even though not registered.

SERVITUDES OVER PROPERTY

Introduction

· “Incorporeal hereditaments” – intangible property rights capable of being inherited.

· No right of possession, but right to make use, or restrain uses of another’s land.

· Examples of servitudes:

· Easements – (ie right of way)

· Profit a prendre – (right to extract natural products from land)

· Restrictive covenants – (commercial + residential development)

· Rentcharge – (right to exact a periodic payment against freeholder; real estate developments)

Easements

Property Law Act, s.18(7)

Rules for transfer and ownership to oneself

Common ownership and possession of the dominant and servient tenements does not extinguish an easement.

Property Law Act, s.34

Right to enter and repair
(1)  The owner of a dwelling house on one parcel of land may apply to the Supreme Court for an order permitting the owner to enter adjoining land to carry out repair or work if 
(a) the dwelling house is so close to the boundary of the other parcel that the owner of the dwelling house cannot repair or work on the part of the dwelling house that adjoins the boundary without entering the adjoining land, and 
(b) the consent of the owner of the adjoining land to the entry is refused or cannot reasonably be obtained.
(2)  An order under subsection (1) must state the following:
(a) the period of time and purpose for the permission;
(b) that the owner of the dwelling house must compensate the adjoining owner for damage caused by the owner of the dwelling house or the owner's servants, agents and contractors, in an amount to be determined by the court if the owners cannot agree; 
(c) other terms the court considers reasonable.
Property Law Act, s.35

Court may modify or cancel charges
(1)  A person interested in land may apply to the Supreme Court for an order to modify or cancel any of the following charges or interests against the land, whether registered before or after this section comes into force: 
(a) an easement;
(b) a land use contract;
(c) a statutory right of way;
(d) a statutory building or statutory letting scheme;
(e) a restrictive or other covenant burdening the land or the owner;
(f) a right to take the produce of or part of the soil;
(g) an instrument by which minerals or timber or minerals and timber, being part of the land, are granted, transferred, reserved or excepted. 
(2)  The court may make an order under subsection (1) on being satisfied that the application is not premature in the circumstances, and that 
(a) because of changes in the character of the land, the neighbourhood or other circumstances the court considers material, the registered charge or interest is obsolete, 
(b) the reasonable use of the land will be impeded, without practical benefit to others, if the registered charge or interest is not modified or cancelled, 
(c) the persons who are or have been entitled to the benefit of the registered charge or interest have expressly or impliedly agreed to it being modified or cancelled, 
(d) modification or cancellation will not injure the person entitled to the benefit of the registered charge or interest, or
(e) the registered instrument is invalid, unenforceable or has expired, and its registration should be cancelled.
(3)  The court may make the order subject to payment by the applicant of compensation to a person suffering damage in consequence of it but compensation is not payable solely for an advantage accruing by the order to the owner of the land burdened by the registered instrument. 
(4)  The court must, as it believes advisable and before making an order under subsection (2), direct
(a) inquiries to a municipality or other public authority, and
(b) notices, by way of advertisement or otherwise, to the persons who appear entitled to the benefit of the charge or interest to be modified or cancelled. 
(5)  An order binds all persons, whether or not parties to the proceedings or served with notice.
(6)  The registrar, on application and the production of an order made or a certified copy of it must amend the registrar's records accordingly.
Property Law Act, s. 36
Encroachment on adjoining land
(1)  For the purposes of this section, "owner" includes a person with an interest in, or right to possession of land. 
(2)  If, on the survey of land, it is found that a building on it encroaches on adjoining land, or a fence has been improperly located so as to enclose adjoining land, the Supreme Court may on application 
(a) declare that the owner of the land has for the period the court determines and on making the compensation to the owner of the adjoining land that the court determines, an easement on the land encroached on or enclosed, 
(b) vest title to the land encroached on or enclosed in the owner of the land encroaching or enclosing, on making the compensation that the court determines, or 
(c) order the owner to remove the encroachment or the fence so that it no longer encroaches on or encloses any part of the adjoining land.
Land Title Act, s.181

Interest or right reserved to transferor
(1) On an application to register a person as owner in fee simple of land under an instrument by which
(a) an estate or interest in the land transferred remains in the transferor,
(b) a restrictive covenant is entered into by the transferee for the benefit of other land registered in the name of the transferor, or
(c) a condition, exception, reservation, easement, statutory right of way or other right in or on the land covered by the application is imposed, reserved or created that, despite this section, could be registered as a charge under section 197,
the existing indefeasible title must be cancelled and the estate or interest remaining in, and the rights reserved to the transferor or imposed or created must, on application, be registered as a charge against the new indefeasible title.
(2) The applicant for the registration of the fee simple is authorized to make, on behalf of a transferor, any application necessary to give effect to subsection (1). 

Land Title Act, s.182
Registration of restrictive covenants and easements
(1) If a restrictive covenant, easement or other incorporeal right is entered into or created for the purpose of being annexed to other land, hereinafter referred to as the dominant tenement, for which an indefeasible title has been registered, the registrar must make an endorsement of the covenant, easement or right, and of the instrument creating it, against the indefeasible title of the dominant tenement.
(2) A transfer of the land covered by an indefeasible title on which an endorsement under subsection (1) has been made transfers, without express mention, the benefit of the covenant, easement or right. 
Land Title Act, s.218

Statutory right of way
(1) A person may and is deemed always to have been able to create, by grant or otherwise in favour of
(a) the Crown or a Crown corporation or agency,
(b) a municipality, a regional district, the Greater Vancouver Transportation Authority, a local trust committee under the Islands Trust Act or a local improvement district,
(c) a water users' community, a public utility, a pulp or timber, mining, railway or smelting corporation, or a corporation authorized to transport oil or gas, or both oil and gas, or solids, as defined in the Pipeline Act, or
(d) any other person designated by the minister on terms and conditions that minister thinks proper, an easement, without a dominant tenement, to be known as a "statutory right of way" for any purpose necessary for the operation and maintenance of the grantee's undertaking, including a right to flood.
(2) To the extent necessary to give effect to subsection (1), the rule requiring an easement to have a dominant and servient tenement is abrogated.
(2.1) The minister may delegate to the Surveyor General the minister's powers under subsection (1)(d).
(3) Registration of an instrument granting or otherwise creating a statutory right of way
(a) constitutes a charge on the land in favour of the grantee, and
(b) confers on the grantee the right to use the land charged in accordance with the terms of the instrument, and the terms, conditions and covenants expressed in the instrument are binding on and take effect to the benefit of the grantor and grantee and their successors in title, unless a contrary intention appears.
(4) A person who executes an instrument in which a statutory right of way is created is not liable for a breach of a covenant in the instrument occurring after the person has ceased to be the owner of the land.
(5) This section is retroactive in its application and applies to all statutory rights of way, whenever created.
(6) A recital in a grant or reservation of a statutory right of way that it "is necessary for the operation and maintenance of the grantee's undertaking", or a statement to that effect in the application to register the statutory right of way, is sufficient proof to the registrar of that fact. 

Land Title Act, s.223
Subdivision of dominant tenement
(1) If a dominant tenement is subdivided in whole or in part, on the deposit of a plan of subdivision
(a) the benefit of a registered appurtenant easement is annexed to each of the new parcels shown on the plan,
(b) the burden of the easement is increased accordingly, even though the owner of the servient tenement has not consented to the increase, and
(c) the easement continues to be annexed to the remainder, if any, of the dominant tenement,
unless the instrument creating the easement expressly provides otherwise, or the subdivider designates on the plan the parcel or a part of the land to which the benefit does not attach.
(2) A designation under subsection (1) witnessed or proved in accordance with this Act is sufficient authority for the registrar to give effect to it and to make the necessary endorsements in the records.
(3) Subsection (1) (b) applies only to easements registered after October 30, 1979.
Land Act, s.40
Right of way and easement
(1) The minister may, subject to terms and conditions the minister considers advisable,
(a) grant or otherwise create a right of way or easement over Crown land, and
(b) grant or otherwise create over Crown land, the title to which is not registered under the Land Title Act, an easement without a dominant tenement for any purpose necessary for the operation and maintenance of the grantee's undertaking, including a right to flood.
(2) An easement of the kind described in subsection (1) (b)
(a) is not registrable, and
(b) ceases to exist over land forming all or part of its servient tenement the title to which becomes registered under the Land Title Act, but continues over any part of its servient tenement the title to which remains unregistered.
(3) An applicant for a right of way or easement over Crown land must apply to the minister in the form and manner specified by the minister, accompanied by a map indicating the location of the proposed right of way or easement.
(4) An easement or right of way granted before or after May 1, 1970 may be continued or renewed by the minister for the period he or she believes proper, despite this Act or the Land Title Act, and even if the servient tenement has ceased to be Crown land.
(5) To the extent necessary to give effect to this section, the rule requiring an easement to have a dominant and a servient tenement is abrogated.
(6) In respect of easements other than rights of way
(a) this section is retroactive in its application and applies to all easements over Crown land whenever created, and
(b) the government is deemed always to have been able to create easements by grant or otherwise. 

Ontario Law Reform Commission, Report on Basic Principles of Land Law (1996) @796

· Easement: “...a privilege without profit annexed to land to utilize the land of a different owner (which does not involve the removal of any part of the soil or the natural produce of the land) or to prevent the other owner from utilizing his land in a particular manner for the advantage of the dominant owner.” @786
· Four Characteristics of easements: @796 Re Ellenborough Park [First 2 demonstrate that easement cannot exist in gross]

· (1) There must be a dominant + servient tenement

· (2) An easement must “accommodate” the dominant tenement

· “...connected with the normal enjoyment of the dominant tenement”

· Must serve the dominant tenement

· “...is reasonably necessary for the better enjoyment of that tenement”

· “the test is whether the right makes the DT a better and more convenient property”

· Reasonably proximate, need not be contiguous

· (3) The dominant and servient tenement must “not be both owned and occupied by the same person”

· Silly, b/c possession gives you more control over your own property than an easement would.

· BC CL rule change by s.18(7) of Property Law Act: allows developer to establish easements in subdivision before selling

· (4) A right over land cannot amount to an easement unless it is capable of forming the subject matter of a grant

· (a) Too wide and vague?

· (b) Amount to joint ownership? Substantially deprive owners of proprietorship or legal possession?

· Ziff’s better test: Whether easement creates a substantial interference with servient property

· (c) Mere rights of recreation without utility or benefit?

· (d) Capable grantor and grantee?

· (e) Servient owner must not spend money

· Two main categories of easements @797
· (1) POSITIVE – give the owner of land “a right himself to do something on or to his neighbour’s land”: right of way, right to take water, right to have drainage pipes/sewers
· (2) NEGATIVE – “a right to stop his neighbour doing something on his own land”: right to light, right to create what would otherwise be a nuisance “by the discharge of gases, fluids, or smoke.” Restrict use of land burdened by the easement.
Collinson v LaPlante (1992 BCCA)

· Facts: Easement granted in 1967. 20 yrs later, C sought to cancel easement, or declaration that portions of current driveway is outside the easement area.  Sought injunction against L to restrict use of driveway to access property b/c L was in breach of covenants in original agreement (to upkeep). C has ST, L has DT. Easement – establish common driveway which both owners could use. L seeks order to rectify easement boundary, or if easement cancelled, wants compensation.
· Issue: Has L abandoned easement because he failed to repair the driveway?
· Trial judge: Easement cancelled and obsolete b/c L had alternate access to road. Thought s.35 should be construed narrowly. Cancellation of easement doesn’t injure L; b/c he failed to upkeep covenants, C can act upon breach and repudiate the K.
· Court of Appeal: Need to look at 3 things: (1) Nature of charge itself; (2) Circumstances of use of property; (3) Charge obsolete?
· Assume covenants run with land bind subsequent users
· Effect of failure to upkeep the right of way? Gale 1986: Right suspended until default is made good. Successor in title of original grantee could be liable to make prescribed contribution (he who is granted benefit must bear burden of responsibility too.)
· Doctrine of implied release: arises out of acts of owner without express agreement.  Did L implicitly release the easement when he failed to upkeep the driveway? To give any effect to act of abandonment, need acquiescence on act of owner.
· Courts prefer to uphold easements and resolve dispute rather than cancelling the easement.
· Para 40: Court can/will prevent DT from usurping right of ST.
· Para 42: Where there is use and abuse by the dominant owner, such rights can be suspending until dominant tenement complies with their obligation to maintain proper condition. 
· Decision: Suspend easement until there is time for trial judge to develop standards for “upkeep.” 
Grant v MacDonald (1992 BCCA)

· Facts: M are DT; G are ST.  M has easement over G’s land, wants to make swimming pool, but G builds 6ft fence.
· Issue: Whether easement agreement is enforceable and whether it was terminated.
· Analysis: Main rule at issue: #4 – must be capable of forming subject matter of a grant – is easement consistent with proprietorship of servient owners?
· Shelf holdings v Husky Oil: easement by its nature does detract some rights from servient owner.
· Exclusive use of portion of easement area by dominant owner is OK
· Right conferred may be wide without being uncertain; there are enough limitations provided in the agreement. 
· Although didn’t pay taxes, easement wasn’t terminated unless there was notice of termination.
· Easement agreement is NOT inconsistent with rights – so valid and enforceable.
MacDonald v. Grant (1993 BCSC)

· Facts: M’s swimming pool plan would grant them exclusive use of 90-95% of easement area
· “...the exercise of the rights granted under the easement may not exclude the servient tenement owners from all or virtually all use and enjoyment of the easement lands.” (Criteria #4(b))
· Gale on Easements (1986): “an easement... involves a diminution of natural rights of ownership, and a grant under which the proprietary rights of the so called servient owner are either shared or usurped cannot create an easement.”
· “Accordingly there is only way to ensure that the exercise of the easement does not eliminate the proprietary rights of the Grants.  That is to conclude that the exercise of the easement must not result in an occupation of the servient lands that interferes with any continuing use of them by the Grants or so restricts their use of the lands as to constitute dispossession.”
· Finding: M’s plan is inconsistent with G’s proprietary rights, and therefore inconsistent with exercise of a valid easement. M entitled to exclusive use of swimming pool (once built); and G can’t use without M’s permission. 
Profit a Prendre

· Title to the object covered by PAP is acquired on harvest, capture, but not before.
· Like licence, POP can exist in gross; need not be attached to another piece of land.

· Unlike licence, PAP is an interest in land that may not be revoked unilaterally and can be transferred.

British Columbia v. Tener (1985 SCC) @835

· Facts: BC owned fee simple lands. Granted T mineral claims: right to minerals, use+possession of surface for purpose of getting at minerals, to take/use right of way to the plains. 
· Profit a prendre is defined as: @835
· “a right vested...of entering upon the land of another and taking therefrom a profit of the soil.” Stroud’s Judicial Library
· “a right to make some use of the soil of another, such as a right to mine metals, and it carries with it the right of entry and the right to remove and take from the land and the designated products or profit and also includes the right to use such of the surface as is necessary and convenient for exercise of the profit.” Black’s Law Dictionary
· “a right to take something off the land of another person...and, unlike an easement it is not necessarily appurtenant to a dominant tenement but may be held as a right in gross, and as such may be assigned and dealt with as a valuable interest according to the ordinary rules of property.” Cherry v. Petch (1948)
· “It is the right of severance which results in the holder of the PAP acquiring title to the thing severed.  The holder of the profit does not own the minerals in situ...what he owns are mineral claims and the right to exploit them through the process of severance...” @835
· PAP in gross are extinguished by unity of seisin; if the holder of the PAP either: @836
· (a) released it in favour of the owner of the land in which the profit subsits, or
· (b) becomes the owner of the land in which the profit subsists.
· PAP can no longer exist as a separate interest in the land; it merges in fee and is extinguished.
Public Access to Private Land

· Possible servitude: public assembly/free speech on both public + private property
· Public Property: (Crown Lands)

· “...the freedom of expression cannot be exercised in a vacuum...no one could agree that the exercise of the F of expression can be limited solely to places owned by the person wishing to communicate: such an approach would certainly deny the very foundation of the F of expression.” Lamer CJC in Committee for the Commonwealth of Canada v Canada @846

· The Charter applies to state action and can affect, inter alia, the state’s power of exclusion over its property. @846
· Private Property: (Canada)

· Private owner’s right to exclude not fettered by charter, but that power is NOT absolute.

· “...human rights legislation prohibits private discriminatory conduct in relation to the provision of goods, services and rental accommodations.” @847
· “..the right of the individual to the enjoyment of property and right not to be deprived thereof, or any interest therein, save by due process of law.” Mall owner entitled to exclude picketer from premises. Harrison v Carswell (1976) @847

· Led to Manitoba leg amendments: Petty Trespass Act & The Queen’s Bench Act – allowed protection of F of speech in public thoroughfares. Courts won’t grant injunctions to exclude ppl from premises.

· Then, Gameday Publications v. Keystone Agriculture & Recreation Centre (1999) – gave narrow meaning to PTA and QBA.  The purely commercial actions were not “protected speech” within meaning of s.57 of QBA, although some commercial activities do (must be determined case-by-case)
· Regardless, Harrison remains the starting point in analyses.

Harrison v. Carswell (SCC 1976) (pre-Charter)

· Facts; C an employee at store in mall. H (manager) charges C with trespass for picketing (lawful labour dispute). H asked C + others to leave on grounds that picketing not allowed within the mall. When they refused, charged with trespass under Petty Trespass Act of Manitoba.
· Dickson (majority):

· Defers to both jurisprudence and legislation. Para 10: limits of judicial function. Must stand by established rules.
· R v Peters – picketing in protest of exploitation of Mexican labourers on plaza sidewalk. Did owner have sufficient possession of sidewalk to use trespass? YES

· Petty Trespass Act – The owner’s right to exclude should NOT be compromises, even in spaces that is open to public.  Clear prohibition on all picketing is preferable; want bright clear line to resolve this issue.
· Para 15: “If there is to be any change in this statute law – if A is to be given the right to enter and remain on the land of B against the will of B – it would seem to me that such a change must be made by ...the Legislature..and not by the court.”
· Laskin (dissent):

· (1) Court shouldn’t pay mechanical deference to stare decisis – must look to specific context of each case before applying any rule, despite how ancient and established.
· (2) Court has a balancing role to play without yielding to Legislature – balance right of employee to picket and right of owner to exclude.  Here, picketer was injured, not mall.
Cases Following Harrison v Carswell

· Committee for the Commonwealth of Canada v. Canada (1991 SCC)
· At Dorval airport, C was handing out leaflets

· Because picketing occurred in airport (government property), right to free of expression is provided.

· RWDSU v TE Company Ltd
· Union drive to organize employees at Eaton store in Toronto

· Picketers were handing out leaflets inside Eaton centre, but outside the store before it was open.

· Those accused of trespass were acquitted.

· Michelin case

· Ad with picture of Michelin man stomping on workers

· M sued on unauthorized use of its image was breach of Copyright.
· Was this use of private property under the guarantee of freedom of expression? NO

ACQUISITION OF INTERESTS

4 Main Ways to Acquire Interest In Land:

(1) Crown grant

(2) Inter Vivos Transfer

(3) Will/Intestacy

(4) Proprietary Estoppel

Crown Grant
Land Act, s.50

Exceptions and reservations
(1) A disposition of Crown land under this or another Act
(a) excepts and reserves the following interests, rights, privileges and titles:
(i)  a right in the government, or any person acting for it, to resume any part of the land that is deemed to be necessary by the government for making roads, canals, bridges or other public works, but not more than 1/20 part of the whole of the land, and no resumption may be made of any land on which a building has been erected, or that may be in use as a garden or otherwise;
(ii)  a right in the government, or any person acting for it or under its authority, to enter any part of the land, and to raise and get out of it any geothermal resources, minerals, whether precious or base, as defined in section 1 of the Mineral Tenure Act, coal, petroleum and any gas or gases, that may be found in, on or under the land, and to use and enjoy any and every part of the land, and its easements and privileges, for the purpose of the raising and getting, and every other purpose connected with them, paying reasonable compensation for the raising, getting and use;
(iii)  a right in any person authorized by the government to take and occupy water privileges and to have and enjoy the rights of carrying water over, through or under any part of the land granted, as may be reasonably required for mining or agricultural purposes in the vicinity of the land, paying a reasonable compensation to the grantee, the grantee's successors and assigns;
(iv)  a right in any person authorized by the government to take from any part of the land granted, without compensation, gravel, sand, stone, lime, timber or other material that may be required in the construction, maintenance or repair of a road, ferry, bridge or other public work,
(b) conveys no right, title or interest to
(i)  geothermal resources as defined in the Geothermal Resources Act,
(ii)  minerals and placer minerals as defined in the Mineral Tenure Act,
(iii)  coal,
(iv)  petroleum as defined in the Petroleum and Natural Gas Act, or
(v)  gas,
that may be found in or under the land, and
(c) conveys no right, interest or estate to highways, within the meaning of the Transportation Act, existing over or through the land at the date of the disposition.
(2) Subsection (1) applies whether or not express words are used in the disposition, but is subject to subsection (3).
(3) A disposition of Crown land under another Act that expressly authorizes the disposition on terms different from those referred to in subsection (1) may be made on those terms, and in that case the disposition must refer to the Act that authorizes the different terms and state the terms on which the disposition is made.
(4) A disposition of Crown land may, by express words, except or reserve to the government rights and privileges more extensive than those referred to in subsection (1).
(5) For all purposes, including section 23 of the Land Title Act, every disposition of Crown land is conclusively deemed to contain express words making the exceptions and reservations referred to in subsection (1) of this section, except to the extent that the disposition is made on different terms under subsection (3).
(6) The power under subsection (4) to except and reserve rights and privileges includes a power to create a right of way, and if this is done
(a) the government is, with respect to the right of way, a grantee,
(b) the right of way is conclusively deemed to be necessary for the operation and maintenance of the government's undertaking, and
(c) section 218 of the Land Title Act applies

Notes about Crown Grants
· First grant in 1849; purpose: dispose lands for colonization
· Two requirements to be met before Crown Grant is issued:

· (1) Know exact status of land in question; no conflicts allowed!

· (2) Legal survey must be conducted for the area

· Section 50 of Land Act:
· Crown has power to reserve/accept interest, rights, privileges to itself so it can conduct public works, engage in subsurface development, have access to water for mining/agriculture, or to extract resources for public works, or right of way.

· Depending on which category, can get compensation

· So if you get Crown grants: don’t get subsurface rights, highways. Not necessary for Crown to expressly state that these rights are reserved to them.

· May have other legislation within province to contain reservations.

Inter Vivos Transfers of Land

Law and Equity Act, s.59
Enforceability of contracts
(1)  In this section, "disposition" does not include 
(a) the creation, assignment or renunciation of an interest under a trust, or
(b) a testamentary disposition.
(2)  This section does not apply to
(a) a contract to grant a lease of land for a term of 3 years or less,
(b) a grant of a lease of land for a term of 3 years or less, or
(c) a guarantee or indemnity arising by operation of law or imposed by statute.
(3)  A contract respecting land or a disposition of land is not enforceable unless
(a) there is, in a writing signed by the party to be charged or by that party's agent, both an indication that it has been made and a reasonable indication of the subject matter, 
(b) the party to be charged has done an act, or acquiesced in an act of the party alleging the contract or disposition, that indicates that a contract or disposition not inconsistent with that alleged has been made, or 
(c) the person alleging the contract or disposition has, in reasonable reliance on it, so changed the person's position that an inequitable result, having regard to both parties' interests, can be avoided only by enforcing the contract or disposition. 
(4)  For the purposes of subsection (3) (b), an act of a party alleging a contract or disposition includes a payment or acceptance by that party or on that party's behalf of a deposit or part payment of a purchase price. 
(5)  If a court decides that an alleged gift or contract cannot be enforced, it may order either or both of
(a) restitution of a benefit received, and
(b) compensation for money spent in reliance on the gift or contract.
(6)  A guarantee or indemnity is not enforceable unless
(a) it is evidenced by writing signed by, or by the agent of, the guarantor or indemnitor, or
(b) the alleged guarantor or indemnitor has done an act indicating that a guarantee or indemnity consistent with that alleged has been made. 
(7)  A writing can be sufficient for the purpose of this section even though a term is left out or is wrongly stated.
Property Law Act, s.4

Vendor to delivery registrable instrument
A person making an agreement, or assignment of an agreement, for sale of land, if the purchase price is payable by installments or at a future time, must deliver to the person buying the land an instrument in a form, executed by the parties, that allows the title of the purchaser under the instrument to be registrable under the Land Title Act.

Property Law Act, s.5

Transferor to deliver registrable instrument
(1)  A person transferring land in fee simple must deliver to the transferee a transfer registrable under the Land Title Act. 
(2)  A person who, as landlord or intended landlord, makes a lease or agreement for a lease, other than a lease or agreement for a term not exceeding 3 years where there is actual occupation under the lease or agreement, must, unless the contrary is agreed in it, deliver an instrument creating the lease or agreement to the tenant or intended tenant in form registrable under the Land Title Act.
Property Law Act, s.6

Vendor or transferor to register own title
(1)  A person who transfers land, or who makes an agreement, or assignment of an agreement, for the sale of land by which the purchase price is payable by installments or at a future time, must register his or her own title in order that a person to whom all or part of the land is transferred and a person claiming under the agreement or assignment can register their instrument under the Land Title Act. 
(2)  An action must not be brought on the agreement or assignment referred to in subsection (1) by a person who fails to comply with this section.  

Property Law Act, s.7
Transferor to provide registrable description
(1)  In this section, "transferor" includes a landlord obliged to deliver an instrument under section 5. 
(2)  A transferor, in an instrument executed by the transferor, or on the transferor's behalf, must describe the parcel of land intended to be transferred or otherwise dealt with, so that the title to the parcel is registrable under the Land Title Act. 
(3)  A transferor must also provide and deposit any further conveyance, other instrument or plan that is required by the registrar.
(4)  If a transferor, after demand in writing, fails for 30 days to comply with this section, a person entitled or applying to be registered may obtain the necessary description or plan and, unless the parties have agreed otherwise, may recover the expense of obtaining them, including the expenses of a necessary survey, in a court of competent jurisdiction from the transferor.
Property law Act, s.15

Transfer of land by instrument
(1)  Land may be transferred in freehold only by an instrument expressed to transfer the land, but it is not necessary to use the word grant or any other term of art. 
(2)  A transfer of land may pass the possession or right to possession without actual entry.
(3)  This section is subject to the Land Title Act.
Property Law Act, s.16
Execution without seal
(1)  An instrument purporting to transfer, charge or otherwise deal with land or to transfer, release or otherwise deal with a charge need not be executed under seal. 
(2)  The fixing of a corporate seal to an instrument has the same effect as if the instrument were executed by an individual without a seal unless the provisions of the instrument, by express words or by necessary implication, include an intent by the parties to it that the instrument is to take effect as a deed.
Property Law Act, s.19(3)

Words of transfer
(3)  A voluntary transfer need not be expressed to be for the use or benefit of the transferee to prevent a resulting trust. 

Land Title Act, ss. 20-22
Unregistered instrument does not pass estate
20  (1) Except as against the person making it, an instrument purporting to transfer, charge, deal with or affect land or an estate or interest in land does not operate to pass an estate or interest, either at law or in equity, in the land unless the instrument is registered in compliance with this Act.
(2) An instrument referred to in subsection (1) confers on every person benefited by it and on every person claiming through or under the person benefited, whether by descent, purchase or otherwise, the right
(a) to apply to have the instrument registered, and
(b) in proceedings incidental or auxiliary to registration, to use the names of all parties to the instrument, whether or not a party has since died or become legally incapacitated.
(3) Subsection (1) does not apply to a lease or agreement for lease for a term not exceeding 3 years if there is actual occupation under the lease or agreement. 

Unregistered instruments executed and taking effect before July 1, 1905
21  Instruments executed before and taking effect before July 1, 1905, purporting to transfer, charge, deal with or affect land or an estate or interest in it, unless registered before that date, are not receivable by a court or the registrar as evidence or proof of the title of a person to the land, as against the title of another person to that land, registered on or after July 1, 1905, except in an action before the court questioning the registered title to the land on the ground of fraud in which the registered owner has participated or colluded. 

Operation of instrument as from time of registration
22  An instrument purporting to transfer, charge, deal with or affect land or an estate or interest in land passes the estate or interest, either at law or in equity, created or covered by the instrument at the time of its registration, irrespective of the date of its execution. 

Land Title Act, s. 39
Registrable instruments
Unless the use of a form approved by the director is required by this Act, an instrument sufficient to pass or create an estate or interest in land is regisrable, and for all purposes of registration effect must be given to the form of instrument according to its tenor

Land Title Act, ss. 185-186

Form of transfer
185  (1) A transfer of a freehold estate must be in the form approved by the director and on a single page.
(2) This section does not apply
(a) if a form of transfer is prescribed by another enactment, or
(b) if, in the opinion of the registrar, it would be proper to accept another form of transfer.
(3) Nothing in subsection (1) precludes the addition, in the approved form, of an additional or necessary party. 

Implied covenants
186  (1) In this section, "transferor" and "covenantor" include the personal representatives of each, and "transferee" and "covenantee" include the personal representatives and assignees of each.
(2) Unless expressly excepted or qualified, and except as provided in subsection (3), a transfer of a freehold estate for valuable consideration in the approved form or in a form permitted by the registrar under section 185 (2) (b) is deemed
(a) to be made under Part 1 of the Land Transfer Form Act,
(b) to contain the forms of words contained in column 1 of Schedule 2 to that Act, and
(c) to be made by the transferor as covenantor with the transferee as covenantee,
and to have the same effect and be construed as if it contained the forms of words contained in column 2 of Schedule 2 to that Act.
(3) Despite subsection (2), unless expressly excepted or qualified, a transfer of an estate in fee simple in the approved form made by a personal representative or trustee is deemed to contain only the form of words in section 7 of column 1 of Schedule 2 to the Land Transfer Form Act, Part 1, and to have the same effect and be construed as if it contained only the form of words in section 7 of column 2 of Schedule 2 to that Act.
(4) Subject to subsections (5) to (8), a transfer of a freehold estate for valuable consideration and in the approved form that is completed and executed in the manner approved by the director, and the execution of which has been witnessed or proved in accordance with Part 5, operates to transfer the freehold estate of the transferor to the transferee whether or not it contains express words of transfer.
(5) Subject to subsection (8), if the transfer does not contain express words of limitation, the transfer operates to transfer the freehold estate of the transferor in the land to the transferee in fee simple.
(6) Subject to subsection (8), if the transfer contains express words of limitation, the transfer operates to transfer the freehold estate of the transferor in the land to the transferee in accordance with the limitation.
(7) Subject to subsection (8), if the transfer contains an express reservation or condition, the transfer operates to transfer the freehold estate of the transferor to the transferee subject to the reservation or condition.
(8) Subsections (4) to (7) do not operate to transfer an estate greater than the estate in respect of which the transferor is the registered owner. 

Land Title (Transfer Forms) Regulation, s.2
Prescribed forms
(1) Forms numbered A to E in Schedule A are prescribed for the purposes of the Act.
(2) A transfer form that is
(a) a transfer of a freehold estate shall be in Form A,
(b) a mortgage shall be in Form B, or
(c) a general instrument shall be in Form C.
(3) Nothing shall be attached to a transfer form except
(a) one or more additional execution pages in Form D,
(b) one or more schedules in Form E,
(c) any affidavit of execution required under Part 5 of the Act,
(d) in the case of a mortgage in Form B, a set of express mortgage terms constituting Part 2 of the mortgage, and
(e) in the case of a general instrument in Form C, a set of express charge terms constituting Part 2 of the general instrument.
(4) Every transfer form shall be executed and completed
(a) in compliance with the instructions, and
(b) in substantial compliance with the user guide.
(5) An attachment to a transfer form that is a schedule in Form E shall be completed in compliance with the instructions and in substantial compliance with the user guide.
(6) A transfer form may contain an identification number or customer or client file number so long as the number is not placed on the form in a manner that 
(a) obscures any part of the printed form,
(b) renders any completed part of the form illegible,
(c) prevents the land title office from using that part of the form designated for land title office use only, or
(d) may tend to mislead a person as to the contents or legal effect of the form. 

Land Transfer Form Act, ss.2-4, Schedules 1-2
Effect of deed 
2  If a deed of land made according to the form in Schedule 1, or any other deed of land expressed to be made under this Act, the Short Form of Deeds Act or the Real Property Conveyance Act or referring to any of them, contains any of the forms of words in column 1 of Schedule 2, and distinguished by any number in it, the deed has the same effect and is to be construed as if it contained the form of words in column 2 of Schedule 2, and distinguished by the same number that is annexed to the form of words used in that deed, but it is not necessary in the deed to insert that number.  

Deed to include all buildings, reversions and estate 
3  Every deed under section 2, unless an exception is specially made in it, includes all buildings, yards, gardens, orchards, commons, trees, woods, underwoods, mounds, fences, hedges, ditches, ways, waters, watercourses, lights, liberties, privileges, easements, profits, commodities, emoluments, hereditaments and appurtenances to the land comprised in it, belonging or in any way appertaining to it, or demised, held, used, occupied and enjoyed with it, or taken or known as part or parcel of it, and if it purports to convey an estate in fee simple, also the reversions, remainders, yearly and other rents, issues and profits of the land, and every part and parcel of it, and all the estate, right, title, interest, inheritance, use, trust, property, profit, possession, claim and demand, both at law and in equity, of the grantor in, to, out of or on the land, and every part and parcel of it, with their and all of their appurtenances.  
 

Validity of deed failing to take effect by this Part 
4  A deed or part of a deed that fails to take effect by this Part is nevertheless as effectual, and binds the parties to it, as far as the rules of law and equity will permit, as if this Part had not been enacted.  

Contract of Purchase and Sale
· Exchange of promises to transfer land at some specific time in the future = closing date of an executor contract.
· Usually standard form contract for residential property; becomes binding when accepted by vendor.

· Statute of Frauds: Contains principle elements of K (in writing)

· (1) Who parties are

· (2) Identify property

· (3) Set out purchase price

· Law and Equity Act, s.59: Governs enforceability of K under both CL and equity, (particularly subsection 3)
· Process of Transferring Interest:

· Historically, had livery of seisin under CL.

· Then statutory reforms made it possible for transfer to occur via “deed”

· Deed had to be in writing: signed, sealed, delivered. Once met, interests passed and was binding.

· When transfer is operative: when deed was executed.

· “Sealed” – no longer required, see s. 16 of PLA

· “Delivery” – not physical, but means the intention to be immediately bound by the transfer

· In BC today:
· “Form A” used instead of deed to transfer freehold interest.

· Confirmed in s. 186(2)(b) of LTA – simpler form of deed.

· See statutes

· EXAMPLE: A agrees to sell land to B.  Then A wants to contract land out to C.  C registers before B, therefore C has interest in land. (Assume C has come with clean hands.) B will have to go to court and argue for breach of K with damages against A.

· Party B’s approaches: (1) Argue transfer was signed, sealed, delivered; (2) Didn’t receive all instruments necessary for registration.

· CL approach: subjective approach based on intention – focus at time of execution of the transfer.

· Torrens approach: based on registration, which requires all the instruments (PLA). Can force A to provide all necessary documents to B.

· Modified Torrens: Allows B to assert agreement with A in CL (Based on CL use of intention), and that interest has already passed to B, if transfer is signed/sealed/delivered/executed. 
· Summary of Steps:
· When you have transfer for value (ie there’s consideration), purchaser has paid, the next step is to register your interest pursuant to LTA

· A transfers land to B. B would receive Form A (s.15(1) of PLA). B takes K and Form A to registrar.  Under 185(1) of LTA, registrar has discretion to accept those documents.

· If registrar accepts Form A, will have same effect as deed.  Once registration occurs, transfer takes effect (s.20 of LTA). 22 of LTA says that’s the date of registration.

· Purchaser then receives certificate of indefeasible title.
Gifts

· What do you have to determine to make sure a gift has been transferred?
· (1) Donor’s intent to gift their property

· Need evidence to show that donor intended to divest their title voluntarily

· Mental capacity of donor? Must be able to understand nature + effects of transaction

· (2) Donee has accepted the gift

· Need evidence showing donee had desire to assume that title

· (3) Delivery

· Serves as reflective function – reminds donor of what he’s doing (divesting title)

· This element tells us whether donor has changed their minds with respect to gift.

· Perfect delivery: physical transfer of possession of interest to donee. 

· Difference between COMPLETE and INCOMPLETE gift:

· Complete: Donor must have done everything that could be done to perfect that gift.
· TEST: (1) Does the donor retain the means of control or not with respect to the interest? (2) Has donor done everything to divest title in favour of donee?
· Effect of complete gift? Irrevocable
· Need deed at CL that is signed, sealed, delivered, then MUST be registered under s.20 of LTA.

· Incomplete: Title has NOT passed to donee. Donor maybe indicating with CONDUCT of a change of mind.
· Section 19(3) of PLA: Under this provision, donee gets both legal + equitable interest; does away with RESULTING TRUST!

Land Transfers After Death

Wills Act, ss.3-4

Writing required
3 A will is valid only if it is in writing

Signatures required on formal will

4 Subject to section 5, a will is not valid unless 
(a) at its end it is signed by the testator or signed in the testator's name by some other person in the testator's presence and by the testator's direction, 
(b) the testator makes or acknowledges the signature in the presence of 2 or more attesting witnesses present at the same time, and 
(c) 2 or more of the attesting witnesses subscribe the will in the presence of the testator.
Wills

· At time of testator’s death, a valid will becomes operative; so transfer becomes operative
· But beneficiary doesn’t acquire interest in land upon death, the executor/trustee does.  

· Once executor has all documents necessary, can go to registrar, apply, and submit those instruments.  Then registrar will register those interests in the beneficiaries’ names.

Wills Variation Act, s.2
Maintenance from estate
Despite any law or statute to the contrary, if a testator dies leaving a will that does not, in the court’s opinion, make adequate provision for the proper maintenance and support of the testator’s spouse or children, the court may, in its discretion, in an action by or on behalf of the spouse or children, order that the provision that it thinks adequate, just and equitable in the circumstances be made out of the testator’s estate for the spouse or children.

· Usually when testator autonomously decides to exclude someone who was expecting to be a beneficiary.  Those excluded ones may make a claim against the estate, trying to seek through a court order, a variation of the terms of the will so as to accord with their claim.
· Entry point to claim: That testator failed to provide for their proper maintenance.  Seek variation of will so that it will be adequate, equitable, and just.

· 6 months to initiate action pursuant to WVA

Tataryn v. Tataryn Estate (1994 SCC) ( LEADING CASE

· Facts: Married for 43 years. Assets: house, rental property, money. Testator had 2 sons: J & E; didn’t leave anything to J. Only made provisions for E and wife. For wife: Life estate in home, set up trust where she would be beneficiary.  Left for E: made trustee, remainder of mother’s life estate.
· Issue: Whether husband made (a) adequate provision for proper maintenance of wife + children, (b) if variation interferes with testator’s autonomy.

· SCC: Held that wife should get title to home (not just life estate), life estate in rental property, and entire residue of estate after each son received $10K.  Once wife dies, distribute residue: 1/3 to J, 2/3 to E.

· If circumstances warrant that court should intervene so that testator has met his duties to provide for wife + kids, court looks to what is adequate, just and equitable.

· “AJE” interpreted? Needs-based approach: what is necessary, OR consistent with lifestyle of dependants?
· WVA should be read in light of modern values and expectations.
· Testator has both legal + moral duties to his wife + children
· Factors relevant to wife: constructive trust considerations, specific legislation that would’ve accorded wife interest in property (these trump others)

· Factors relevant to kids: dependant? Made contributions to estate during testator’s lifetime?

· How to balance the various interests in competing or claiming parts of the estate?
· First, courts will try to meet interest of ALL parties

· Second, assign a PRIORITY to the claims. (1) Look to legal claims first made by applicants, (2) Then to moral claims

· Court will divide assets within a range that meets those legal + moral obligations. If they see that the testator’s provision for wife + kids is within that range of obligations (meets needs + maintenance), then Court will not disturb the will and honour testator’s autonomy, and variation application will be denied.  Otherwise, Court will intervene and align the estate that falls within the range
Pedan v. Pedan, Smith et al. (2006 BCSC)

· Facts: Father left property to 3 sons. P (youngest) seeks order to vary will under WVA. P argues that father failed to make adequate provision to him, in that he only got 1/3 life estate. Father did this b/c wanted estate to remain in family, and not to P’s homosexual partner. P wants to be treated equally; wants an outright gift.
· Analysis:

· Para 43: Is the unequal distribution valid + rationale based on reasons provided in the will?  If reasons not based on fact, or not logically connected to unequal distribution, then Court must determine what distribution would be AJE.
· AJE ( Court will looks at societal standard that parents will provide for children in proper support + maintenance
· Court says YES there is unequal treatment, in 2 ways:
· (1) Eldest didn’t get $150,000.  But judge says this is OK. Testator’s reasons were fair, judicious, b/c he benefited from property, family business, and the sale of it.
· (2) Youngest didn’t get outright gifts. This amounted to disinheritance. No logical connection between sexual orientation and the unequal distribution – not justified!
· Reasonable expectation that sons would share estate equally. Testator had substantial moral obligation to consider sacrifices the youngest son made in caring for family + father during final days. Unequal distribution = discrimination.
· Decision: Make outright gift to P to be AJE.
Prakash and Singh v. Singh et al. (2006 BCSC)

· Facts: Widowed mother leaves her estate ($550K) to 3 daughters, 2 sons.  Daughters share 1.3%, while son shares 48%. Daughters apply for variation. Want AJE provision of their needs to meet Societal standards of distributing estate equally, or nearly meet that standard. 2 sons argue that mother’s wishes were clear, and no basis for altering will.
· Analysis:

· Factors Courts will consider:

· Contributions sons made to estate? Mortgage payments? Sons claimed improvements to home = $100K
· Financial position of each child. 

· Non-financial contributions to mother

· Cultural traditions (para. 40). Tradition is that sons, NOT daughters, should inherit bulk of estate.

· Breach of trust (para. 47): one son tried to trick sister into signing release form to get her share.

· AJE: take account both legal + moral obligations of testator. Legal first, then moral claims.

· Para 50: Moral claims: founded on society’s reasonable expectation of what a judicial person would do under the circumstances.
· Para 53: Assess what the reasons/justifications for why there’s unequal distribution. Where there are no reasons, court will apply standard (equal).  Assess accuracy of expressed reasons if they’re valid + reasonable at time of death.
· Para 58: In Canada, rights of individual are protected. Norm is for daughters + sons to share equally in estate. Tradition of leaving most to sons may be legitimate in other societies, but in Canada it is unfair.

· Finding: Vary the will! Increase daughter’s shares, but not to level of equal distribution.
Estate Administration Act, ss. 77-79

Devolution of real estate to personal representatives 
77  (1)  Despite a testamentary disposition, if real estate is vested in a person without a right in any other person to take by survivorship, on the person's death it devolves to and becomes vested in the person's personal representatives as if it were a chattel real vesting in them. 
(2)  This section applies to real estate over which a person executes by will a general power of appointment as if it were real estate vested in the person. 
(3)  Probate and letters of administration may be granted in respect of real estate only, although there is no personal estate. 
(4)  This section applies to all cases of death on or after June 1, 1921. 
(5)  Subsections (1), (2) and (3) apply if the death occurred before June 1, 1921 and administration has not been granted. 
(6)  If 
(a) administration of the personal estate of a person who died before June 1, 1921 has been granted, and
(b) real estate of the deceased is registered or vested in the deceased without a right in any other person to take by survivorship, or in the deceased's predecessor in title, 
the real estate is deemed to have vested in the personal representative of the deceased under subsection (1) or (2), and no further order or grant is necessary. 
(7)  Sections 78 to 80 apply to all real estate vested or to be vested by the operation of this section.  

Administration of real estate 
78  (1)  Subject to the powers, rights, duties and liabilities mentioned in this Part, the personal representatives of a deceased person must hold the real estate as trustee for the persons by law beneficially entitled to it. 
(2)  The persons beneficially entitled to the real estate have the same power of requiring a transfer of real estate as persons beneficially entitled to personal estate have of requiring a transfer of the personal estate. 
(3)  The powers, rights, duties and liabilities of personal representatives in respect of personal estate and all enactments and rules of law relating to 
(a) the effect of probate or letters of administration as respects chattels real,
(b) dealings with chattels real before probate or administration, and
(c) the payment of costs of administration and other matters in relation to the administration of personal estate,
apply to real estate, so far as they are applicable, as if that real estate were a chattel real vesting in the personal representatives. 
(4)  As an exception to subsection (3), it is not lawful for some or one only of several joint personal representatives to sell or transfer real estate without the authority of the court. 
(5)  Despite subsection (4), if probate is granted to one or some of several persons named as executor, power being reserved to the others or other to prove, the sale, transfer or disposition of real estate may be made by the proving executor or executors without the authority of the court, and is as effectual as if all persons named as executors had concurred in it. 
(6)  In the administration of the assets of a person dying on or after June 1, 1921, the person's real estate must be administered in the same manner, subject to the same liabilities for debt, costs and expenses, and with the same incidents as if it were personal estate. 
(7)  Nothing in this section alters or affects the order in which real and personal assets respectively were immediately before that date applicable in or toward the payment of funeral and testamentary expenses, debts or legacies, or the liability of real estate to be charged with the payment of legacies.  

Transfer by personal representative to beneficiary 
79  (1)  At any time after the death of the owner of real estate, the person's personal representatives may 
(a) by instrument attested and proved as provided in the Land Title Act, assent to a devise contained in the person's will, or 
(b) convey the real estate to any person entitled to it as heir, devisee or otherwise.
(2)  The personal representative may make the assent or conveyance under subsection (1), either subject to a charge for the payment of any money which the personal representatives are liable to pay, or without the charge. 
(3)  On the assent or conveyance under subsection (1), subject to a charge for all the money, if any, which the personal representatives are liable to pay, all liabilities of the personal representatives in respect of the land cease, except as to acts done or contracts entered into by them before the assent or conveyance. 
(4)  At any time after the end of one year from the death of the owner of any real estate, if the person's personal representatives have failed on the request of the person entitled to the real estate to convey the real estate to that person, on the application of that person and after notice to the personal representatives, the court may order that the conveyance be made. 
(5)  The production of an attested and proved assent by the personal representatives of a deceased owner of registered real estate authorizes the registrar of land titles to register the person named in the assent as owner of the real estate.  

Intestacies

· See Estate Administration Act – deal with intestacies
· Personal Rep/administrator hired to deal with the estate.  Acts like trustee – have one year to administer estate.

· If family, property usually goes to spouse, then children.  Then look for next of kin (brothers, cousins). If no kin/heirs possible, then property will escheat to Crown.

Acquisition of Interest in Land Via Court Order
Proprietary Estoppel

· Equitable principle used to invoke a “cause of action” whereby one party will acquire an interest in land via court order.
· “...when A to the knowledge of B acts to his detriment in relation to his own land in the expectation, encouraged by B, of acquiring a right over B’s land, such expectation arising from what B has done, the court will order B to grant A that right on such terms as may be just.”

· Test for whether PE has been established:
· “...the facts must be such that the owner of the legal right has done something beyond mere delay to encourage the wrongdoer to believe that he does not intend to rely on his strict rights, and the wrongdoer must have acted to his prejudice in that belief.” 

· Trethewey-Edge Dyking District v. Coniagas Ranches Ltd (2003 BC)
· Test in Zelmer is true test. Look to facts, and ascertain whether owner of legal right has done something beyond mere delay to encourage the wrongdoer that he doesn’t intend to enforce his strict legal rights (trespass), and the other party acts in reliance to their detriment.

Zelmer v. Victor Projects Ltd. (1997 BCCA)
· Facts: Z + wife wanted to develop lands; needed water supply. Water could come from neighbour, Mr. Bennett (owned VP).  Attempt made to meet with VP, local water administrator, Z. Agreed to site for reservoir. Z built reservoir. The day after, VP sees reservoir, gets upset, saying it’s in the wrong place. Z wanted documents required to register their interest, but VP refused to transfer documents.
· Issue: Is there an equitable principle that can force VP to sign necessary documents to grant easement for the reservoir?

· Analysis:

· What words or conduct of VP taken as a whole can leave Z to believe that they had VP’s approval to construct the reservoir and they should be granted an easement? If sufficient for PE, then Court will order VP to transfer that interest of land. Equity will step in to compel VP to fulfill the necessary steps for that transfer.
PRIORITIES

Land Title Act, s.28

Priority of charges based on priority of registration
If 2 or more charges appear entered on the registrar affecting the same land, the charges have, as between themselves, but subject to a contrary intention appearing form the instruments creating the charges, priority according to the date and time the respective applications for registration of the charges were received by the registrar, and not according to the respective dates of execution of the instruments.

Introduction
· CL adopted general approach: “First in time is first in right.” @1031
· On the other hand, equity tries to achieve fairness when prioritizing claims.  Also, recent statutory rules affect CL.

Priorities at Common Law and in Equity

S. Levmore, “Variety and Uniformity in the Treatment of the Good-Faith Purchaser” (1987)
· T (thief) steals property from O (owner) and sells to B (buyer).
· If T isn’t around, need system to allocate loss between O and B, who are both innocent.

· Law may favour either O or B, depending on their abilities to take extra precautions.  O, because as owner they’d have better insurance/protection, and should want to protect their interest.  B, because if he does regular business, should be able to monitor his sellers (buyers beware doctrine, make sure sellers OWN the property).

· Rules vary depending on legal system

Four Conflict Permutations

1. Legal interest v. Legal interest – first in time, first in right
· A transfers land to B. A then transfers to C.

· Who has better claim? B – first in time, first in right.

· Also, nemo dat. A no longer has interest to transfer to C.

· A transfers land to C, but B held legal title to land, not A.

· B has better claim, because A had nothing to transfer to C (nemo dat).

· C has defective title, must yield to B’ s interest.

· C could get damages from A.
2. Legal interest v. Equitable interest – legal interest prevails
· A mortgages their interest in Blackacre to B in exchange for a loan.  A then mortgages their remaining interest to C in exchange for another loan.  A defaults on mortgage and the value of Blackacre is insufficient to cover value of the two loans.
· Does B or C have a better claim? B – first in time, first in right.

· Unless, B acted fraudulently (ie told C that prior mortgage was paid off), or estoppel may play a role.
· For mortgages, you give title documents to lendor for security. If you default, could lose land outright. Equity found this harsh, so came up with principle: “equity right of redemption.” Although legal title goes to vendor, equitable interest still held by borrower. This right can be basis for securing a 2nd mortgage, which would be an “equitable mortgage.” First mortgage is the “legal mortgage.”

· Torrens system: Don’t lose title when entering a mortgage.
3. Equitable interest v. Legal interest
· A agrees to transfer fee simple to B. Contract is signed. At this point, B has an equitable interest in fee simple. Suddenly, B gets offer from C.  A decides to sell and transfers fee simple to C. Upon that transfer, C has legal interest in property. 

· B or C? Depends if C has prior notice of B’s equitable interest.

· Fraud will always alter priorities.

· A agrees to sell Blackacre to B, the parties to complete the transfer at a future date. A then receives a better offer for Blackacre from C and transfers title to C.
· Who has better claim?

· C’s legal interest prevails, if he has no notice of B’s prior equitable interest.

· If C does have notice, then B’s equitable interest will bind C’s subsequent legal interest

· A agrees to sell Blackacre to B, the parties to complete the transfer at a later date.  A then transfers Blackacre to C as a gift.

· B’s interest prevails, because C is not a bona fide purchaser for value. (IT’s a gift)

4.  Equitable interest v. Equitable interest

· A contracts to transfer Blackacre to B.  A then contracts to sell to C.  A has not transferred title to either party.
· Equity will look to cleanliness of hands of both purchasers. Conduct of parties!

· B will prevail, because first in time, even if C is a bona fide purchaser for value.

Three Forms of Notice that Equity Looks To

(1) Actual notice – when purchase has real knowledge of circumstances. Legal interest will be subject to that equitable interest
(2) Imputed notice – through an agent

(3) Constructive notice – should you as a bona fide purchaser for value, made an inquiry or investigation as to whether there was any other interest? There must’ve been something in the facts that you should’ve understood a suspicion so that you’re not negligent in the purchase.

Principles

· Nemo dat quod non habet ( a seller cannot confer a greater title than which he holds. So when rule applies, buyer must determine if seller can confer good title. The buyer assumes this risk. This generates transaction costs.
· Exceptions to nemo dat: Exists b/c law occasionally places facility of transfer ahead of security of title of prior owner.

· If purchaser is bona fide purchaser for value, and has no notice of equitable interest, then his right may prevail.

· Bona fide – means coming into transaction in good faith.

· “For value” – means there has been sufficient consideration given.
· Proving good title:

· Document must: (a) identify land adequately, (b) show disposition of whole legal + equitable interests to be transferred, (c) offer nothing that would cast doubt on validity of title.

· Best to be able to track back to first Crown grant

Chippewas of Sarnia Band v. Canada (AG) (2000 OntCA) @1049

· Facts: Aboriginal leaders wanted to sell lands to Mr. Cameron. Crown advised, approved sale by order in council. Title passed in 1853, letters patent for lands issued to Cameron. But CL rules governing AT – land is inalienable except to the Crown, and the mode of transfer is by surrender. Thought there was valid surrender. After 150 years, Band contested title. Since that time, land had been subdivided, sold, and developed.
· Analysis:

· “The rights of a party aggrieved by the error must be reconciled with the interests of third parties and the interests of orderly administration.  Accordingly... a remedy may be refused where delay by the aggrieved party in asserting the claim would result in hardship or prejudice to the public interest or to third parties who have acted in good faith upon the impugned act or decision.” @1050
· “...competing claims between subjects were reconciled according to concepts akin to modern registry systems and equitable doctrines of constructive notice. The nemo dat principle didn’t automatically invalidate Crown patents.  Where the validity of a patent is impugned, established legal principles require that the interests of innocent third parties must be considered.” @1056

· “the defence of good faith purchaser for value without notice is a fundamental aspect.... designed to protect the truly innocent purchase who buys land without any notice of a potential claim by a previous owner.” @1059
· Decision: The Band’s delay (laches), combined with reliance of landowners, is fatal to claims asserted by C. 3rd party rights prevail.

Registration

BASIC PRINCIPLES

TG Youdan, “The Length of a Title Search in Ontario” (1986) @1063

· Proof of title: “he got it lawfully from someone else, and that someone else from someone else, and so on.”
· Facilitated by use of an abstract: summary of documents + events relevant to vendor’s title

· Prepared by vendor at his own expense, to which purchaser had a right to.

· Two main parts to this process: (1) vendor ‘verified’ abstract by producing it for examination: deeds/documents/wills, (2) Examination of abstract by purchaser/solicitor.

· Rule: Be able to show chain of title back 60 years (both legal + equitable)
· (1) Only applied in absence of contrary contractual provision
· (2) Title proof period didn’t generally affect claims of 3rd parties
· 3rd party legal interest enforceable against purchaser, even without notice
· 3rd party equitable interest not enforceable against bon fide purchaser for value without notice

· (3) Didn’t determine quality of title to which purchaser was entitled. Purchaser entitled to ask for documents out of 60 yr period, and could make objections about defect in title prior to this period.

The Advent of Registration @1064

· Minimize purchaser’s risk in land transactions (to detriment of owner)
· (1) Deeds registration systems
· (+) Encourage owners to register. Documents recorded + stored in registry office. Purchaser can rely on registry to ascertain what interests currently exist in property. Vendor doesn’t have to produce abstract.

· (-) Doesn’t guarantee VALID title. So purchaser still needs to conduct search into chain of title. So prior owner could come and reclaim property, ousting the purchaser, even if purchaser in good faith. Also, registering = notice.

· 3 main variations: (to determine priority)

· (1) Race system – priority based on who registered first

· (2) Notice system – priority based on notice of a prior right

· (3) Race-notice (Canada) – priority given to subsequent interest if (a) acquired without actual notice of the first, AND (b) the subsequent interest is registered first.
· Example: O mortgages to A, but A doesn’t register. Then O mortgages to B (who knew about A’s mortgage), and B registers.

· Race = B wins; Notice = A wins; Race-notice = A prevails (b/c B had notice)

· (2) Title Registration (TORRENS) @1080

· Goal of Torrens system: simple, reduce cost of conveyancing

· 3 central features:

· (1) State certifies title of the existing owner. Curtain is drawn on past dealings, even if defective.

· (2) Register serves as a mirror of all interests relating to given plot of land.

· Purchaser’s risk lightened – less searches, and protection against some defects in title. “A purchaser who acquires a right under the system that is not vulnerable to attack on the basis of some antecedent event or defect is said to hold an indefeasible title to that interest.” @1080

· (3) Net/Insurance principle: provide for monetary compensation for owners who are deprived of title by reasons of curtain principle. (original owner has heightened risk of losing title in favour of a bona fide purchaser.)

· Effect: exception to nemo dat quod non habet.
· (-) of Torrens:

· (1) Some interests not on title can bind purchasers without notice

· (2) Past defects in earlier dealings can come back to haunt ???
· Section 25.1 of LTA – void instruments? Fraud? New purchaser is deemed to have interest (not conclusive), BUT may not be indefeasible. True owner could still have a claim. Application to fee simple interests only.

· (3) New owner can still be vulnerable to subsequent granting of indefeasible title to another person.

· (4) Insurance fund will not always provide compensation merely b/c a loss occurred.

· Four Main Principles of  Torrens System:

· (1) Registration

· (2) Indefeasibility – s.23(2) of LTA

· (3) Abolition of Notice

· (4) Assurance Principle

Land Act, s.50(5), s.54
Exceptions and reservations
50  (5) For all purposes, including section 23 of the Land Title Act, every disposition of Crown land is conclusively deemed to contain express words making the exceptions and reservations referred to in subsection (1) of this section, except to the extent that the disposition is made on different terms under subsection (3). 

Delivery and registration of Crown grants
54  (1) A Crown grant issued after April 5, 1968 for land sold or for the issue of which provision is made under this Act or any other Act, general or special, must, on its issue, be transmitted to the proper land title office for registration.
(2) If the registrar is satisfied that the boundaries of the land are sufficiently defined by the description, the registrar must
(a) register the title granted in the register, subject to the provisions of the grant, in the name of the grantee, without application for registration, and
(b) give notice of the registration to the grantee.
(3) [Repealed 2004-66-56.]
(4) A Crown grant issued before April 6, 1968 is registrable under the law in force immediately before that date, but the fees for registration are those currently applicable and, on registration, the grantee is entitled to become the registered owner of the indefeasible title to the land. 

Indefeasibility and Its Qualifications

Land Title Act, s.20

See above, under Inter vivos Transfers

Land Title Act, s.23(2), s.29(2), s.37

Effect of indefeasible title
23  (2) An indefeasible title, as long as it remains in force and uncancelled, is conclusive evidence at law and in equity, as against the Crown and all other persons, that the person named in the title as registered owner is indefeasibly entitled to an estate in fee simple to the land described in the indefeasible title, subject to the following:
(a) the subsisting conditions, provisos, restrictions, exceptions and reservations, including royalties, contained in the original grant or contained in any other grant or disposition from the Crown;
(b) a federal or Provincial tax, rate or assessment at the date of the application for registration imposed or made a lien or that may after that date be imposed or made a lien on the land;
(c) a municipal charge, rate or assessment at the date of the application for registration imposed or that may after that date be imposed on the land, or which had before that date been imposed for local improvements or otherwise and that was not then due and payable, including a charge, rate or assessment imposed by a public body having taxing powers over an area in which the land is located;
(d) a lease or agreement for lease for a term not exceeding 3 years if there is actual occupation under the lease or agreement;
(e) a highway or public right of way, watercourse, right of water or other public easement;
(f) a right of expropriation or to an escheat under an Act;
(g) a caution, caveat, charge, claim of builder's lien, condition, entry, exception, judgment, notice, pending court proceeding, reservation, right of entry, transfer or other matter noted or endorsed on the title or that may be noted or endorsed after the date of the registration of the title;
(h) the right of a person to show that all or a portion of the land is, by wrong description of boundaries or parcels, improperly included in the title;
(i) the right of a person deprived of land to show fraud, including forgery, in which the registered owner has participated in any degree;
(j) a restrictive condition, right of reverter, or obligation imposed on the land by the Forest Act, that is endorsed on the title. 

Effect of notice of unregistered interest
29  (1) For the purposes of this section, "registered owner" includes a person who has made an application for registration and becomes a registered owner as a result of that application.
(2) Except in the case of fraud in which he or she has participated, a person contracting or dealing with or taking or proposing to take from a registered owner
(a) a transfer of land, or
(b) a charge on land, or a transfer or assignment or subcharge of the charge,
is not, despite a rule of law or equity to the contrary, affected by a notice, express, implied, or constructive, of an unregistered interest affecting the land or charge other than
(c) an interest, the registration of which is pending,
(d) a lease or agreement for lease for a period not exceeding 3 years if there is actual occupation under the lease or agreement, or
(e) the title of a person against which the indefeasible title is void under section 23 (4).
Registration effective from time of application
37  (1) An instrument or application so registered is deemed to have been registered and to have become operative for all purposes in respect of the title, charge or cancellation claimed by the application for registration, and according to the intent of the instrument or application, as of the date and time when the application was received by the registrar.
(2) An indefeasible title stored by electronic means, when entered in the register, other than as a pending application, is deemed to be registered and take effect as of the date and time when the application for the title was received by the registrar.
(3) An indefeasible title not stored by electronic means, when signed by the registrar, is deemed to be registered and take effect as of the date and time when the application for the title was received by the registrar.
(4) A certificate of charge, when signed by the registrar, is deemed to be issued and take effect as of the date and time when the application for the certificate was received by the registrar. 

Land Title Act, s.169, s.296

Registration of title
169  (1) If an application is made for the registration of indefeasible title to land, the registrar must register the title claimed by the applicant, if the registrar is satisfied that
(a) the boundaries of the land are sufficiently defined by the description or plan on record in the land title office or provided by the applicant, and
(b) a good safe holding and marketable title in fee simple has been established by the applicant.
(2) If the registrar considers it advisable, the registrar may, before registration under subsection (1), direct that a person named by the registrar be served with notice of the registrar's intention to register the title of the applicant at the expiration of a period set in the notice unless within that period the person served lodges a caveat or registers a certificate of pending litigation contesting the applicant's right to registration.
(3) If a caveat is lodged or a certificate of pending litigation is registered under subsection (2), the registrar must defer consideration of the application until the caveat expires or is withdrawn or the adverse claim is disposed of. 

Remedies of person deprived of land
296  (1) In this Part, "court" means the Supreme Court.
(2) A person, in this Part referred to as the "claimant",
(a) who is deprived of any estate or interest in land
(i)  because of the conclusiveness of the register, in circumstances where, if this Act had not been passed, the claimant would have been entitled to recover the land from the present owner, and
(ii)  in consequence of fraud or a wrongful act in respect of the registration of a person other than the claimant as owner of the land, and
(b) who is barred by this Act or by any other Act, or otherwise precluded from bringing an action
(i)  for possession, or any other remedy for the recovery of land, or
(ii)  for rectification of the register,
may, subject to subsections (3) and (4), proceed in court for the recovery of damages against the person by whose fraud or wrongful act the claimant has been deprived of the land.
(3) In a proceeding under subsection (2), the minister must be joined as a nominal party defendant as a condition of recovering damages and costs from the assurance fund, and the minister has the right in the proceedings to all the defences available to the minister or any other person for the purpose of protecting the assurance fund.
(4) If the person liable for damages is dead, or cannot be found in British Columbia, a claimant may, instead of proceeding against that person, proceed in court for the recovery of damages and costs against the minister as nominal defendant and recovering the amount of the damages and costs from the assurance fund, and the minister has in the proceedings all the rights and defences under subsection (3).
(5) If
(a) final judgment has been given against the person liable for damages under subsection (2) in a proceeding in which the minister has been joined as a party defendant, and
(b) the court, on the application of the plaintiff supported by evidence satisfactory to the court, certifies to the minister charged with the administration of the Financial Administration Act that the plaintiff has taken all reasonable steps to recover the amount of damages and costs awarded by the judgment from the person so liable, but the plaintiff has been unable to recover all or part of them, on receipt of a certified copy of the judgment and the certificate of the court, the minister charged with the administration of the Financial Administration Act must
(c) pay the amount of the damages and costs so awarded or the unrecovered balance of them, as the case may be, on account of the person liable for the damages or the person's personal representatives, and
(d) charge the amount to the assurance fund.
(6) If the person bringing an action under subsection (4) recovers final judgment against the minister, the registrar of the court must certify to the minister charged with the administration of the Financial Administration Act the fact of the judgment and the amount of the damages and costs recovered.
(7) On receipt of a certificate under subsection (6), the minister charged with the administration of the Financial Administration Act must pay the amount of the damages and costs on account of the person liable for the damages or the person's personal representative, and must charge the amount to the assurance fund.
(8) A proceeding for the recovery of damages sustained through the deprivation of land may not be brought under this section
(a) against the minister, or
(b) against the person by whose fraud or wrongful act the person entitled to the land has been deprived of it,
unless the proceeding is commenced within 3 years after the deprivation is discovered by the claimant.
(9) If a person is under a disability, the Limitation Act applies to this section
INDEFEASIBILITY AND FRAUD

Land Title Act, s.23(2), s.23(2)(i)

SEE ABOVE, under Basic Principles
Land Title Act, s.25.1

Void instruments – interest acquired or not acquired
25.1  (1) Subject to this section, a person who purports to acquire land or an estate or interest in land by registration of a void instrument does not acquire any estate or interest in the land on registration of the instrument.
(2) Even though an instrument purporting to transfer a fee simple estate is void, a transferee who
(a) is named in the instrument, and
(b) in good faith and for valuable consideration, purports to acquire the estate,
is deemed to have acquired that estate on registration of that instrument.
(3) Even though a registered instrument purporting to transfer a fee simple estate is void, a transferee who
(a) is named in the instrument,
(b) is, on the date that this section comes into force, the registered owner of the estate, and
(c) in good faith and for valuable consideration, purported to acquire the estate,
is deemed to have acquired that estate on registration of that instrument. 

(a) The Nature of Indefeasibility @448, Principles
· Title is indefeasible when it cannot be vitiated by some antecedent act that might undermine the validity of current rights.
· When does curtain fall?
· (1) Immediate – protect good faith purchaser

· (2) Deferred – promote reliance on registry, but means purchaser needs to be careful

· (3) Hybrids – Law may have deferred rule, but allow judiciary to impose immediate indefeasibility in appropriate times.

· Example:
· A buys land from O (not real O, but R). R forges O’s signature, but deemed legitimate under the registrar. A is thus registered as owner of property. Later, A sells to B. Before transfer to B is registered, the real O discovers and tries to have A’s title cancelled. Possible?

· If immediate – Opportunity for rectification lost when A got registered
· If deferred – Title only indefeasible when A’s interest sold to and registered in favour of B.

· Statute determined which approach is used.

(b) The Impact of Fraud @449, Principles

· TORRENS allows title to pass wrongfully out of hands of true owner through incorrect registration of defective transfer.
· Fraud results n either loss of an interest currently on title, or the gaining of priority over some unregistered ones.

· Failure to make inquiries once suspicions are aroused will be enough to constitute fraud on part of purchaser = wilful blindness.

· Holt Renfrew v. Henry Singer Ltd (1982 Alta)

· P wants to buy land from V. P knows that T (current tenant) hasn’t registered the lease. P buys property, files caveat, and claims priority over T.

· Q: Is knowledge of valid but unregistered interest enough to constitute fraud? If YES, then actual knowledge outside of register is as good as registration (undermines system!). If NO, then very sharp practice!

· Majority: NO fraud. Fraud requires more than mere knowledge that there is an unregistered interest. Some further element of dishonesty is required. @451

· Alberta v. McCulloch (1991)

· A buys property subject to caveat (protecting right of re-purchase) in favour of Albert Ministry of Forestry. Due to mistake at LTO, caveat cancelled, but would be rectified. A transferred interest to himself + wife for tax reasons.

· “For there to be fraud, the knowledge must be used for an unjust or unequitable purpose.” @452

· Even if actual notice of prior unprotected right isn’t enough, knowing of the legal effect of a subsequent transfer on that prior right may still suffice [for fraud]. @452

· Majority: YES to fraud.

· How to reconcile these two cases? Difficult. In Holt, P knew effect of transferring on the prior interest, but no fraud found there.  Perhaps in McCulloch, it was because they broke receipt of trust property as with the province.
NOTICE

Land Title Act, s.29

Effect of notice of unregistered interest
(1) For the purposes of this section, "registered owner" includes a person who has made an application for registration and becomes a registered owner as a result of that application.
(2) Except in the case of fraud in which he or she has participated, a person contracting or dealing with or taking or proposing to take from a registered owner
(a) a transfer of land, or
(b) a charge on land, or a transfer or assignment or subcharge of the charge,
is not, despite a rule of law or equity to the contrary, affected by a notice, express, implied, or constructive, of an unregistered interest affecting the land or charge other than
(c) an interest, the registration of which is pending,
(d) a lease or agreement for lease for a period not exceeding 3 years if there is actual occupation under the lease or agreement, or
(e) the title of a person against which the indefeasible title is void under section 23 (4).
(3) Subject to section 49 of the Personal Property Security Act, a person contracting or dealing with, taking from or proposing to take from a registered owner, an estate or interest in land, or a transfer or assignment of an estate or interest in land, is not affected by a financing statement registered under that Act whether or not the person had express, constructive or implied notice or knowledge of the registration.
(4) The fact that the person who is contracting with, dealing with, taking from or proposing to take from a registered owner under subsection (2) had knowledge of a financing statement registered under the Personal Property Security Act, or that the person could have obtained knowledge of the financing statement by searching the personal property registry established under that Act, is not evidence of fraud or bad faith for the purposes of subsection (2). 

Principles
· In CL/Equity, notice affects priority

· But under TORRENS system – abolition of notice.

· But line between NOTICE and FRAUD is not always clear.

· Courts concerned about people using the LTA as an instrument of fraud, in order to defeat any prior unregistered interest.

· CL would prefer not to disregard that unregistered interest. But Torrens focuses on bona fide purchaser for value. To be bona fide, whether you had notice of prior interest is important.
· What type of notice do we need to amount to fraud?: Actual? Constructive? Implied?

· When did purchaser have notice?: (1) During negotiation of K? (2) After completion of K? Purchase? (3) Prior to registration? (4) After registration? ( Trend: As you move closer to registration, s.29 will most likely be applicable to protect the purchaser’s interest.
· Is notice sufficient or additional acts required for a finding of fraud? “NOTICE PLUS” – need something more than (actual) notice to evidence some kind of dishonesty on part of purchaser.

Woodwest Developments v. Met-Tec Installments (1982 BCSC)
· Facts: Fee simple interest held by Shimar Ltd., which had 2 unregistered leases. One lease had 5-yr-term held by Met-Tec. W made offer to purchase property with knowledge of these 2 unregistered interests. W was given fact sheet which discussed leases, and also unsigned copies of lease. During negotiation, evidence that W was to honour those leases. W gave notice to MT to vacate premises following purchase. MT refused. W bring action for possession. 
· Arguments:  W argues s.29 of LTA – purchaser with mere notice has priority over earlier, unregistered interests. To defeat purchaser’s interest, unregistered owner has to show fraud on part of purchaser.  
· Analysis: Davey CJ:

· Para 12: HBC v. Kern – A person who purchases with notice is guilty of fraud. Equity won’t permit such a party to prevail itself of the statute because of fraud.
· W had ACTUAL notice: copies of lease + fact sheet. Suspicious that W never asked for signed copies of lease. Also, timing of W’s registration. Within few days of registering, asked MT to vacate. THIS IS ENOUGH FOR FRAUD. Creates impression that W was using LTA to defeat that prior interest. Courts won’t allow purchasers to hide behind Act for fraudulent purposes.
· Finding: W must take its legal interest subject to the lease.
Szabo v. Janeil Enterprises Ltd (2006 BCSC)
· Facts: Two lots of land (A, B) with a water system installed between them to provide water to A. There was no formal agreement for registration of water line (easement) in Land Title Office. S bought Lot A, and D bought Lot B, who then sold it to H. D had agreed to grant S water easement, in exchange for hydropower easement = June agreement. But  D didn’t complete the necessary forms, and S didn’t register water easement. When H acquired Lot B, S sues for specific performance of easement agreement. 
· Analysis:

· H had constructive notice at time of purchase. (Knew of discussions between S and D.) But, H didn’t know of June agreement. Is this extent of knowledge enough to deprive H of s.29(2) of LTA? Or do you need further conduct by H to show fraud?
· Constructive notice is NOT enough to constitute fraud. Need an element of dishonesty in conduct of purchaser = NOTICE PLUS. H can be deemed to have known about easement, but no evidence to warrant an inference that H acted dishonestly. So s.29(2) can protect H.

· Although S’s claim against H fails, can go after D for breach of K (June agreement). D pay cost of new water line, relocation of water line, compensate for cost of granting easement across Lot B.

· Para 30: Actual notice may constitute fraud, but need an element of dishonesty in conduct of purchaser. BUT no universal rule – inquiry must be contextual.
· Court reluctant to put on purchaser a high standard of burden for showing their due diligence when it comes to constructive notice. But if suspicions aroused, you ARE responsible to have some due diligence in inquiring about potential interests encumbering the title you’re interested in. Don’t need to investigate ALL rumours. There is SOME standard of due diligence, but not a high one.
· Courts won’t give bright clear rule of how to apply s.29(2) to given fact situation. Contextual approach necessary.
REGISTRATION OF CHARGES

Land Title Act, ss.1, 26-28, 155, 180, 197-198, 297(2)

Definitions
1  In this Act:
"absolute certificate of title" means a certificate of title issued on the registration of an absolute fee and includes such a certificate issued before October 31, 1979;
"book" includes a file, index and an electronic data bank;
"building scheme" means a scheme of development that comes into existence where defined land is laid out in parcels and intended to be sold to different purchasers or leased or subleased to different lessees, each of whom enters into a restrictive covenant with the common vendor or lessor agreeing that his or her particular parcel is subject to certain restrictions as to use, the restrictive covenants constituting a special local law applicable to the defined land and the benefit and burden of the covenants passing to, as the case may be, the purchaser, lessee or sublessee of the parcel and his or her successors in title;
"charge" means an estate or interest in land less than the fee simple and includes
(a) an estate or interest registered as a charge under section 179, and
(b) an encumbrance;
"duplicate indefeasible title" means a certificate issued under section 176 (1) or a duplicate certificate of indefeasible title issued before August 1, 1983;
"encumbrance" includes
(a) a judgment, mortgage, lien, Crown debt or other claim to or on land created or given for any purpose, whether by the act of the parties or any Act or law, and whether voluntary or involuntary, and
(b) in respect of Nisga'a Lands, a judgment, mortgage, lien, debt owed to the Nisga'a Nation or a Nisga'a Village or other claim to or on Nisga'a Lands created or given for any purpose by any Nisga'a law, and whether voluntary or involuntary;
"indefeasible title" means
(a) a certificate of indefeasible title issued by the registrar under this Act or the former Act, at any time before August 1, 1983, and
(b) that part of the information stored in the register respecting one title number, that is required under section 176 (2) to be contained in a duplicate indefeasible title;
"instrument" means
(a) a Crown grant or other transfer of Crown land, and
(b) a document or plan relating to the transfer, charging or otherwise dealing with or affecting land, or evidencing title to it, and includes, without limitation
(i)  a grant of probate or administration or other trust instrument, and
(ii)  an Act;
"owner" means a person registered in the records as owner of land or of a charge on land, whether entitled to it in the person's own right or in a representative capacity or otherwise, and includes a registered owner;
"record", as a verb, means write or stamp manually or annotate electronically;
"records" includes the register, books, indices, drawings, plans, instruments and other documents or any part of them registered, deposited, filed or lodged in the land title office, and those recorded or stored by any means, whether graphic, electronic, mechanical or otherwise, in any location approved by the Board of Directors;
"register" means
(a) as a noun, that part of the records where information respecting registered indefeasible titles is stored or, if the context requires, the register of absolute fees, and
(b) as a verb, to register under this Act;
"registrar" means a registrar appointed under this Act and includes a deputy registrar or acting registrar;
"right to flood" means a right or power to flood or otherwise injuriously affect land for purposes related to the construction, maintenance or operation of a dam, reservoir or other plant used or to be used for or in connection with the generation, manufacture, distribution or supply of power;
"statutory right of way" means an easement without a designated dominant tenement registrable under section 218;
"transfer" includes a conveyance, a grant and an assignment;
"transmission" means a change of ownership
(a) effected by the operation of an Act or law,
(b) under an order of a court, or
(c) consequent on any change in the office of a personal representative or trustee,
but does not include
(d) an amalgamation of 2 or more corporations, however effected, whether or not the amalgamation is in respect of a beneficial or a trust estate or interest in land, or
(e) an amalgamation under the Strata Property Act; 

Registration of a charge
26  (1) A registered owner of a charge is deemed to be entitled to the estate, interest or claim created or evidenced by the instrument in respect of which the charge is registered, subject to the exceptions, registered charges and endorsements that appear on or are deemed to be incorporated in the register.
(2) Registration of a charge does not constitute a determination by the registrar that the instrument in respect of which the charge is registered creates or evidences an estate or interest in the land or that the charge is enforceable. 

Notice given by registration of charge
27  (1) The registration of a charge gives notice, from the date and time the application for the registration was received by the registrar, to every person dealing with the title to the land affected, of
(a) the estate or interest in respect of which the charge has been registered, and
(b) the contents of the instrument creating the charge so far as it relates to that estate or interest,
but not otherwise.
(2) A payment made by a mortgagor under a registered mortgage, or by a purchaser under a registered agreement for sale or subagreement for sale, is not a dealing with the title to the land affected.
(3) A transferee of a mortgage, or of a vendor's interest in an agreement for sale, takes subject to the equities and to the subsisting state of accounts between, respectively, mortgagor and mortgagee, or vendor and purchaser. 

28 – See Above 

Application for registration of charge
155  (1) If the title to an estate in fee simple has been registered or registration has been applied for, a person not entitled to be registered in fee simple, claiming to be registered as owner of a charge on the land, whether the charge is in respect of a present and vested right or a future or contingent interest, must apply in the form approved by the director to the registrar for registration of the charge, and if registration of the fee simple has been applied for by an application that is pending, the application for registration of a charge must await the result of the application for registration of the fee simple.
(2) If, before June 1, 1921, an estate less than the fee simple has been granted by the Crown and a charge has been registered in respect of it, a person claiming under a subsequent dealing with the charge may apply for registration in the form approved by the director and adapted to suit the circumstances.
(3) If a registered charge
(a) is transferred either absolutely or conditionally, or
(b) by agreement between the parties,
(i)  is modified or extended, or
(ii)  is postponed to another charge,
the transferee or a party to the agreement may apply for registration in the form approved by the director and adapted to suit the circumstances. 

Recognition of trust estates
180  (1) If land vests in a personal representative or a trustee, that person's title may be registered, but particulars of a trust created or declared in respect of that land must not be entered in the register.
(2) In effecting registration in the name of a personal representative, the registrar must add, following the name and address of the personal representative, an endorsement containing any additional information that the registrar considers necessary to identify the estate of the testate or intestate and a reference by number to the trust instrument.
(3) In effecting registration in the name of a trustee, the registrar must add, following the name and address of the trustee, an endorsement containing the words "in trust" and a reference by number to the trust instrument.
(4) The trust instrument must be filed with the registrar with the application for registration of title.
(5) If an instrument, other than a will, creating or declaring a trust has been executed outside British Columbia, and also affects or deals with land or other property outside British Columbia, or the trusts of the instrument are being administered outside British Columbia, the registrar,
(a) on satisfactory proof of the facts and that the original instrument is required for use outside British Columbia, and
(b) on production of the original or a copy certified by the officer in charge of the public record office in which the original is filed,
may accept for filing the certified copy, or a copy that the registrar has compared with the original and certified as a true copy.
(6) A copy certified under subsection (5) has the same effect as the original.
(7) If an endorsement has been made in the register under subsection (2) or (3), an instrument purporting to transfer, mortgage or otherwise deal with the land must not be registered unless
(a) expressly authorized by law or by the instrument creating or declaring the trust, or
(b) an order has been obtained from the Supreme Court construing the instrument as authorizing the transfer, mortgage or other dealing, or ordering and directing the transfer, mortgage or other dealing, and a certified copy of the order has been filed with the registrar.
(8) Subsection (7) does not apply to a dealing in land by the Public Guardian and Trustee.
(9) If
(a) a registered owner appears on the face of the register to be beneficially entitled to land, and
(b) from an instrument creating or declaring a trust, it is established to the satisfaction of the registrar that the registered owner was at the time that person became registered and the person still is a trustee on the trusts set out in the instrument,
the registrar,
(c) on application, may make an endorsement in the register similar to that required under subsection (3) and of the date on which it is made, or
(d) if, in the registrar's opinion, the circumstances require, may register a new indefeasible title in the name of the trustee.
(10) If registration has been completed in accordance with this section and an instrument produced and filed is effective
(a) to modify the terms or conditions of the trust, or
(b) for the purpose of evidencing an alteration of or among the beneficiaries by operation of law, or on the happening of an event contemplated by the trust instrument, and not being a transfer or assignment of the rights of a beneficiary made while the transferor or assignor is living,
the registrar, on application, may add to the existing endorsement a note of the fact of the modification or alteration and of the filing number of the instrument. 

Registration of charges
197  (1) On being satisfied from an examination of an application and any instrument accompanying it that the applicant is entitled to be registered as the owner of a charge, the registrar must register the charge claimed by the applicant by entering it in the register.
(2) Despite subsection (1), the registrar may refuse to register the charge claimed if the registrar is of the opinion that
(a) a good, safeholding and marketable title to it has not been established by the applicant, or
(b) the charge claimed is not an estate or interest in land that is registrable under this Act. 

Registration of person creating charge
198  An instrument purporting to create a charge on land executed by a person who is entitled to be registered as owner of the fee simple must not be registered unless that person has first been registered as the owner of the fee simple. 

Protection of purchaser in good faith and for value
297 (1) In this section, “transferee” means a transferee who, in good faith and for valuable consideration, acquires an estate or interest in land less than a fee simple estate.

(2) Despite anything to the contrary in this Act, no transferee is subject to a proceeding under this Part in respect of an estate or interest in land of which the transferee is the registered owner, for


(a) recovery of land,


(b) deprivation of land, or


(c) damages in respect of land


On the ground that the transferor

(d) may have been registered as owner through fraud, error, or a wrongful act, or

(e) may have derived title from or through a person registered as owner through fraud, error or a wrongful act.
Principles
· For a fee simple holder, registration is CONCLUSIVE evidence that holder is of indefeasible title is owner of that interest.
· Charges can include encumbrances like: mortgage, Crown debt, lien against property – see section 1 of LTA.

· Why would we want to register charges?
· (1) Want to protect those interests  before there’s a sale of property
· (2) Achieve certainty in respect of that interest
· (3) If there’s a dispute between charge-holders, then would want to ensure priority

· SECTION 26 of LTA: Charge is different from fee simple interest.

· For charges, only a “deemed” owner of that charge, so not conclusive like fee simple owners.

· “Deeming” – rebuttable presumption of ownership. Someone can come in and challenge your interest/priority.

Credit Foncier v. Bennett (1963 BCCA)
· Facts: B were registered owners of land. In 1961, B registered mortgage against land. But mortgage forged by T for $7400. S then purchased mortgage from T for $5500. S registers interest, then assigns mortgage to CF for $6000. Before completing purchase, CF searches title and finds that S is on title with his charge. (He wouldn’t have to search if he was acquiring ID fee simple title, rather than mere charge.) 
· CF says no payments made against debt. B ignored/lost CF’s letters about suspicions. (B didn’t know all this was going on due to T’s initial fraud).  CF then initiates foreclosure proceedings against B. B sues to clear title; they weren’t party to forgery.
· Trial: Upheld mortgage, issued foreclosure. But ordered Attorney-General to release necessary funds to redeem B’s mortgage (the innocent party). 

· CA: AG argues that mortgage was nullity, even under LTA system. CF argues that it was a bona fide purchaser for value.

· Analysis: 
· Section 26(1): “Deemed” ( CL can still regulate, because of deeming provision, since the statute doesn’t overwrite the CL principle that void = nullity.
· Section 26(2)(ii): Registrar doesn’t make determination of whether charge is enforceable or not.

· Para 17: Upon registration, CF’s rights to mortgage aren’t conclusive, but rebuttable. Because of defect in title, that was enough to say that for charges (‘deemed’), there is possibility that true owner can attack your interest.

· Case important because: Effect of “deeming” under s.26(1) and (2) under LTA.  Registrar is not going to guarantee enforceability.  If there’s a dispute, has to go to courts to determine state of title. 
Vancouver City Savings Credit Union v. Hu (2005 BCSC)
· Facts: Hu’s have M1, Vancity (legal i).  H able to get 2nd mortgage to buy more property. But transferred purchase money to lawyer, on his undertaking that he would use fund to discharge the existing Vancity mortgage. Mortgage got discharged, and according to Hu’s bank, they had first mortgage on title, and thus priority. 
· But there was forgery of discharge of mortgage. Lawyer didn’t use funds to discharge mortgage; breached undertaking. But registrar had removed Vancity’s mortgage off title.
· Vancity claiming order of rectification – mortgage to be placed back on title due to fraud.

· Analysis:
· Para 19: Court sets up relevant LTA provision. 23(2), 26(1), 26(2), 27(1), 28 – when 2 charges, first one registered gets priority, 29(2), 37(1), 297(3) [repealed, put in 25.1(1); under void instrument, not a purchaser]

· Vancity: relies on LTA (23(2), 297(3)). Forged discharges are nullities. Relies on Credit Foncier as precedence for forged mortgages being a nullity.

· Hu: relies on LTA, 23(2)(i), 29(2) – their mortgages not affected by Vancity’s unregistered interest. LTA protects purchasers, now owners of land.
· Para 29: Vancity argues that H can’t rely on 23/29, because when they got their 2nd mortgage, Vancity was still on title and had their legal interest.

· Para 31: Court says that purpose of LTA: Bona fide purchaser should be able to rely on register as accurately reflecting state of title. Won’t allow fraud.
· Looks to Island Realty case:

· Park Meadows property. M1 to Imperial; M2 to IPR; M3 to Almont.

· Forged discharge of IPR’s mortgage (M2). IPR wants rectification to get priority back. Claimed that M3 has come on board as result of forged discharge.

· CA: NO to rectification. Not like Credit Foncier. M3 is safe because Almont got that interest through Park Meadows (who was registered owner), not IPR.  So Almont not tainted by that fraud.

· = If subsequent mortgage buyer relies on state of title showing discharge of mortgage, then proceeds to advance monies, and if is a bona fide purchaser for value without notice, then priority should go to that subsequent party.

· Para 47: Exception to general principles of LTA (indefeasibility, certainty of title, abolition of notice, insurance fund)
· Para 57: Bona fide mortgagee may rely on register to reflect accurately the title at time of registration of mortgage and advances funds to mortgager.

· Para 60: If there is NO reliance on state of title under subsequent mortgage, then prior charge should be reinstated.

· Here (as distinct from IPR): Vancity was on title, but subsequent mortgager relied on lawyer to meet undertaking.
· Difference between Vancity, Credit Foncier, and Island Park Realty: In CF, you have forgery going to right of interest (mortgage). For Vancity, forgery of discharge of mortgage. In IPR, their mortgage is valid, while CF’s was a nullity.

· Finding: Rectification granted. Vancity wins!
REGISTRATION OF NON-PROPRIETARY INTERESTS
Land Title Act, ss. 31, 215-217, 282(1), 288, 292-293
Priority of caveat or certificate of pending litigation
31  If a caveat has been lodged or a certificate of pending litigation has been registered against the title to land,
(a) the caveator or plaintiff, if that person's claim is subsequently established by a judgment or order or admitted by an instrument duly executed and produced, is entitled to claim priority for that person's application for registration of the title or charge so claimed over a title, charge or claim, the application for registration, deposit or filing of which is made after the date of the lodging of the caveat or registration of the certificate of pending litigation, and
(b) if proof of service of notice of claim to priority on the subsequent applicant is provided to the registrar before registration is effected, the registration of the title or charge claimed by the caveator or plaintiff relates back to and takes effect from the time of the lodging of the caveat or registration of the certificate of pending litigation, and that time, as well as the time of the application for registration of the title or charge so claimed, must be endorsed on the register. 

Registration of certificate of pending litigation in same manner as charge
215  (1) A person who has commenced or is a party to a proceeding, and who is
(a) claiming an estate or interest in land, or
(b) given by another enactment a right of action in respect of land,
may register a certificate of pending litigation against the land in the same manner as a charge is registered, and the registrar of the court in which the proceeding is commenced must attach to the certificate a copy of the originating process, or, in the case of a certificate of pending litigation under Part 5 of the Court Order Enforcement Act, a copy of the notice of motion or other document by which the claim is made.
(2) The land affected by the certificate of pending litigation must be described in a manner satisfactory to the registrar.
(3) On registration of a certificate of pending litigation, the registrar must forthwith mail a copy to the owner against whose title the certificate has been registered.
(4) If, after registration of a certificate of pending litigation, a change of parties occurs, the registrar,
(a) on receiving a certificate of pending litigation showing the new party, and
(b) on compliance with this Act,
must register the certificate of change in the same manner as a modification of a charge.
(5) Despite subsection (1), if a person entitled to enforce a restrictive covenant or building scheme has commenced an action to enforce it, the person may register under this section a certificate of pending litigation in the form approved by the director against land in respect of which a breach is alleged to have occurred.
(6) A party to a proceeding for an order for the dissolution of marriage or judicial separation, or for a declaration that a marriage is null and void, or for a declaratory judgment under Part 5 of the Family Relations Act that spouses have no reasonable prospect of reconciliation with each other, may register under this section a certificate of pending litigation in the form approved by the director in respect of any estate or interest in land the title to which could change as an outcome of the proceeding.
(7) Despite subsection (1), a person who has commenced an action under the Wills Variation Act may register a certificate of pending litigation in the form approved by the director against the land affected.
(8) A judgment creditor who
(a) applies under section 9 of the Fraudulent Preference Act, and
(b) in the application, claims to be entitled to register the judgment against the land in respect of which the application was made, or against the judgment debtor's or another person's interest in the land,
may register a certificate of pending litigation in the form approved by the director against the land. 

Effect of registered certificate of pending litigation
216  (1) After registration of a certificate of pending litigation, the registrar must not make any entry in the register that has the effect of charging, transferring or otherwise affecting the land described in the certificate until registration of the certificate is cancelled in accordance with this Act.
(2) Subsection (1) does not apply to the lodging of a caveat or to the registration of
(a) an indefeasible title or a charge, if the instrument supporting the application is expressed to be subject to the final outcome of the proceeding,
(b) an indefeasible title or a charge in respect of which the applicant, in writing,
(i)  elects to proceed to registration subject to the final outcome of the proceeding, and
(ii)  authorizes the registrar to register the title or charge claimed subject to the certificate of pending litigation,
(c) a priority or postponement agreement,
(d) an assignment of a charge, if the charge was registered before the certificate of pending litigation was registered,
(e) a sublease, if the lease from which it is derived was registered before the certificate of pending litigation was registered, or
(f) a certificate of judgment, order, notice, claim of lien under the Builders Lien Act, certificate of pending litigation or any other involuntary charge.
(3) Registration under subsection (2)
(a) does not constitute a determination by the registrar that what was registered is not affected by the final outcome of the proceeding, and
(b) is subject to the final outcome of the proceeding if what was registered is affected by that outcome. 

Effect of certificate of pending litigation if prior application is pending
217  (1) The registrar may, despite section 216, make an entry in the register to complete the registration of an indefeasible title or charge that was applied for before an application to register a certificate of pending litigation was received by the registrar.
(2) If, in the circumstances described in subsection (1),
(a) the prior applicant is a party to the proceeding, the registrar must register the indefeasible title or charge claimed by the prior applicant subject to the certificate of pending litigation,
(b) the prior applicant is not a party to the proceeding, the registrar must, on registration of the indefeasible title or charge claimed by the prior applicant, cancel the registration of the certificate and give notice of the cancellation to the person who applied to register it, or
(c) the certificate relates to a proceeding
(i)  in respect of a charge, or to enforce, foreclose or cancel a registered charge,
(ii)  referred to in section 215 (6), or
(iii)  referred to in section 215 (7),
the registrar must register the indefeasible title or charge claimed by the prior applicant, subject to the certificate of pending litigation, whether or not the prior applicant is a party to the proceeding. 

Lodging caveat
282  (1) A person, in this Act referred to as the "caveator", claiming
(a) under an unregistered instrument which is incapable of immediate registration,
(b) by operation of law, or
(c) otherwise,
to be entitled to land the title to which is registered under this Act, may by leave of the registrar, granted on terms, if any, the registrar may consider proper, lodge a caveat with the registrar prohibiting registration of a dealing with the land either absolutely or in the manner or to the extent expressed in the caveat. 

Effect of caveat
288  (1) As long as a caveat lodged with the registrar remains in force, the registrar must not
(a) register another instrument affecting the land described in the caveat, unless the instrument is expressed to be subject to the claim of the caveator, or
(b) deposit a plan of subdivision or otherwise allow any change in boundaries affecting the land described in the caveat, unless consented to by the caveator.
(2) An instrument expressed to be subject to the claim of the caveator may be registered or deposited, unless the claim of the caveator, if successful, would, in the opinion of the registrar, destroy the root of title of the person against whose title the caveat has been lodged. 

Registration of withdrawal, lapse or discharge of caveat
292  On application to the registrar, together with such evidence as the registrar may require, the registrar must make an endorsement in the register of the withdrawal, lapse or discharge of a caveat. 

Lapse of caveat
293  (1) A caveat lodged under this Act lapses and ceases to affect the title to land after the expiration of 2 months after the date it was lodged with the registrar, unless within that period the caveator commences an action to establish the caveator's title to the estate or interest claimed and registers a certificate of pending litigation.
(2) Despite subsection (1), if a caveatee, in accordance with the caveat serves, at least 21 days before the expiry of the 2 months referred to in subsection (1), a notice in the form approved by the director on the caveator or the caveator's solicitor or agent filing the caveat, as the case may be, to withdraw the caveat or take proceedings in court to establish the claim made in the caveat, the caveat lapses and ceases to affect the caveatee's title to the land after the expiration of 21 days after the date of service, unless within the 21 day period the caveator commences an action to establish the caveator's title to the estate or interest claimed and registers a certificate of pending litigation.
(3) This section does not apply to a caveat lodged by the registrar. 

Principles
· Examples of non-proprietary interests: Caveats, Certificates Pending Litigation
· When you have a dispute over who has interest in land, use caveats or CPL and register them. They operate as NOTICE mechanisms to other parties. Especially in context of wills variation, or marital breakdown.
· CAVEAT
· Not an interest in land, only a notice of claim to an interest in land to protect that interest.

· Who can register a caveat? S. 282: If you’re not on register, or even if you are, if there’s a problem with the instruments, or if possible fraud in the picture.

· Why do we have caveats? Originally, to allow for equitable estates + interests (unregistered interests). Now, under Torrens system, a substitute for equitable doctrine of notice.
· Effect of caveat? S.288: As long as caveat is registered, cannot register another interest in land affecting the land described in caveat. Essentially, halt or freeze registration system. Exception: s.288(2) can allow other registration, as long as it doesn’t affect their priority.
· S.31: Caveat gets priority as time when caveat is lodged. Same for CPL.
· TWO MONTH duration. S.293/294.
· A person who has a caveat lodged against their land, can truncate that 2 months to 21 days S.294(2).

· CERTIFICATE PENDING LITIGATION (S. 215-217)

· 215: Don’t freeze registration system, but person trying to register gets notice of pending litigation, and that their interest will be subject to the outcome. Notice of risk!
· 216/217: Effect of registering CPL. Can’t transfer or make charge against land effected by CPL.
· 216 Exception: If registration for a fee simple is first, then priority is given to that fee simple.
· 217 Exception: Registrar can complete registration even if there is notice of CPL, but that registration will be subject to outcome of litigation.
REGISTRATION AND ABORIGINAL TITLE
· Not all interests in land are registrable (ie equitable interest under a trust). So these interests are vulnerable to being defeated by a transfer from the registered owner to a 3rd party.

· To protect against this, file a document that serves as notice to the world = “CAVEAT” – “the filing of a caveat or its functional equivalent provides notice and no more.  It does not work to validate the interest being claimed.” @1107

· Effect of caveat on priorities: Rule – the timing of registration is determinative.

· Caveat system resembled deeds race system: registration + its registration doesn’t make it valid.
Skeetchestn Indian Band v. BC (Registrar of Land Titles) (2000 BCCA)
· Facts: S band trying to claim Aboriginal right to some land (near Kamloops). Registrar says they can’t recognize AR as a registrable interest in land. Registrar argues: “The claim of the appellant is upstream of a certificate of indefeasible title. The Registrar’s duties are downstream of the certificate.”  S band tried to file caveat + CPL against these lands. Rejected.
· Question for registrar: whether, if the plaintiff succeeded in his action, he would be entitled to a registrable interest in the lands in issue.  One cannot have a good safeholding and marketable title to an interest unknown to the law.

· Nothing in legislative history warrants the conclusion that the Legislature intended the claims put forth by Skeetchestn to be registrable, for in minds of the Legislature there was no such ‘estate or interest in land.’
· Registration of CPL refused under s.215.
THE ASSURANCE FUND

Land Title Act, ss. 296-298, 303
Remedies of person deprived of land
296  - See Above
297  (1) In this section, "transferee" means a transferee who, in good faith and for valuable consideration, acquires an estate or interest in land less than a fee simple estate.
(2) Despite anything to the contrary in this Act, no transferee is subject to a proceeding under this Part in respect of an estate or interest in land of which the transferee is the registered owner, for
(a) recovery of land,
(b) deprivation of land, or
(c) damages in respect of land
on the ground that the transferor
(d) may have been registered as owner through fraud, error or a wrongful act, or
(e) may have derived title from or through a person registered as owner through fraud, error or a wrongful act.
(3) [Repealed 2005-35-18.] 

Fault of registrar
298  (1) A person sustaining loss or damages caused, solely or partially, as a result of an omission, mistake or misfeasance of the registrar, or a person acting under the registrar's direction, in the execution of their respective duties under this Act, may, subject to section 303, proceed in the Supreme Court against the minister as nominal defendant for the purpose of recovering the amount of the loss or damages and costs from the assurance fund.
(2) Despite the Limitation Act, an action may not be brought against the minister under this section unless the action is commenced within 3 years after the loss or damage is discovered by the claimant.
(3) If the person bringing an action under subsection (1) recovers final judgment against the minister, the registrar of the court must certify to the minister charged with the administration of the Financial Administration Act the fact of the judgment and the amount of the damages and costs recovered.
(4) The minister charged with the administration of the Financial Administration Act must, on receipt of the certificate under subsection (3), pay the amount of the damages and costs, and must charge the amount to the assurance fund. 

Limitation of liability of assurance fund
303  The assurance fund or the minister as nominal defendant is not under any circumstances liable for compensation for loss, damage or deprivation
(a) occasioned to or suffered by
(i)  the owner of undersurface rights, or
(ii)  an equitable mortgagee by deposit of the duplicate indefeasible title, whether or not accompanied by a memorandum of deposit,
(b) occasioned by
(i)  the breach by a registered owner of a trust, whether express, implied, constructive or statutory,
(ii)  land being included under an indefeasible title with other land through misdescription of boundaries or parcels of land,
(iii)  the improper use of the seal of a corporation or by an act of an authorized signatory of a corporation who exceeds his or her authority,
(iv)  the dissolution of a corporation, or its lack of capacity to hold and dispose of land, or
(v)  the issue of a provisional certificate of title,
(c) if the land in question may have been included in 2 or more grants from the Crown,
(d) because of an error or shortage in area of a lot, block or subdivision or in volume of an air space parcel, according to a plan filed or deposited in the land title office,
(e) if the plaintiff, or the person through or under whom the plaintiff claims,
(i)  was served with notice in any manner permitted by this Act, or
(ii)  not being served with notice, had knowledge that the registrar or a person under the registrar's direction was about to commit the act through which the plaintiff claims to have suffered damages,
unless the person so served or having knowledge took and maintained the proper proceedings to establish the person's claim to the land, or to prevent that act on the part of the registrar or the person under the registrar's direction for service of a notice,
(f) in respect of the proportion of the loss, damage or deprivation caused or contributed to by the act, neglect or default of the plaintiff,
(g) if the loss, damage or deprivation arises out of a matter in respect of which the registrar is by any Act or law not required, either expressly or by necessary implication, to inquire, or
(h) occasioned by an act or omission of the government, or an agent or employee of the government, in relation to the general index that is referred to in section 250 of the Strata Property Act including, without limitation,
(i)  making an endorsement on the general index,
(ii)  failing or delaying to file a document or to make an endorsement on the general index,
(iii)  making an error in an endorsement on the general index, or
(iv)  giving or omitting to give advice concerning the general index.
Principles

· Assurance fund established to compensate individuals who are deprived of a title or interest in land through operation of the Torrens system itself.  Available in two cases: (1) Fraud s.296, and (2) Mistake of Registrar s.298.
· Before you can make a claim under AF, preconditions to be met:
· (1) Bring an action against the person who’s holding your land right now – s.296(2)(b)

· (2) File a CPL. If unsuccessful after litigation, then you must launch an action in BCSC (s.296)1) against the person who defrauded you. Simultaneously, join the AG as a nominal party defendant – s.296(3).

· If fraudulent person cannot be found, or cannot pay full damage award, or that person is dead, then claimant can try to collect from the AF – s.296(5), 296(4).
· (3) Under s.296(2)(a), claimant must prove deprivation – must show you lost your land for THREE reasons:

· (a) Lost your land due to conclusiveness of register? Would claimant have succeeded in CL if the Torrens system hadn’t been enacted? – s.296(2)(a)(i)
· (b) Fraud operating? – s.296(2)(a)(ii)
· (c) Claimant barred by the Act or any other Act, or otherwise precluded from recovering or having title rectified?
McCaig v. Reyes (1978 BCCA)
· Facts: Farwest had legal interest in ranch; enters into sale agreement with South Transport. ST won’t get property until they complete the K for sale. Once complete, then ST gets legal interest and can register. ST sold their interest by sub-agreement to Reyes; as part of deal, Reyes sells to ST an option to purchase (equitable interest). Reyes makes another sub-agreement to sell to Rutland (didn’t mention ST’s option to purchase). ST transfers their option to purchase to McCaig. Rutland then sells to Jabin, who is a registered bona fide purchaser (no notice of Rutland NOT honouring M’s option to purchase).
· Analysis:

· 5-37: To succeed against the Assurance Fund, claimant must show (1) he had been deprived; (2) loss was result of LTA; (3) fraud; (4) barred from bringing an action for rectification of the register.
· Showed 1, 3 and 4 (due to indefeasible title held by Jabin), but NOT 2.  M was deprived of his interest by breach of K by Reys and fraud of Rutland, not by operation of LTA.
· Even without LTA, Jabin would’ve secured a superior title as a bona fide purchaser for value without notice.

· SO NO FUND MONEY. But can still get damages for breach of K against Reys and for inducing breach of K and fraud against Rutland.
· CA agrees there is fraud on part of Rutland. This is a notice-plus case (carried out deceptive scheme). (5-40)
Royal Bank of Canada v. BC (AG) (1979 BCSC)
· Facts: W had fee simple interest in land. When registering, asked for duplicate certificate of title, which he gives as security to bank when getting first mortgage (RBC). But delivery of duplicate wasn’t entered into registrar. W was granted 2nd mortgage from Bank of Nova Scotia. When BNS goes to register, clerk notices missing duplicate, and notes on mortgage document. BNS registers mortgage, and advance monies to W. Meanwhile, W is defaulting on payments to RBC.
· RBC brings claim against Assurance Fund for amount of loans made to W after BNS registered its mortgage. Had RBC known about BNS mortgage, wouldn’t have given more money b/c of huge risk that W wouldn’t be able to make payments.
· RBC had unregistered equitable interest, while BNS had legal mortgage (registered).

· RBC argued: Registrar was negligent when it registered BNS’ mortgage without first getting duplicate back. Argued that if BNS had gotten that duplicate certificate, would’ve known that W was being deceitful. 
· Court:
· To show loss of title under s.298, must show that it flowed directly from registrar’s mistake.
· 5-43: Loss did NOT flow from registrar’s mistake. But if BNS had known about missing duplicate, would’ve notified RBC, and thus BC would’ve known about what W was doing.
· If you’re trying to make this kind of a case, most likely the registrar will be immune from procedural actions. But if there’s a substantive mistake (ie. Wrong party, or wrongful discharge), then appropriate claim under s.298.
THE INTERPLAY BETWEEN REGISTRATION AND COMMON LAW AND EQUITABLE INTERESTS 
Charges and the Assurance Fund

· Section 297(2) of LTA – for charges: no bona fide transferee is subject to action if their transferor was operating under fraud.

· Kinsey (para. 35 of Vancouver City Savings)

· Kwan owns fee simple. Boyfriend (rogue) forges mortgage and transfers whole interest to Kinsey. Kinsey gets registered and is now owner on title.  Kwan loses interest.

· Kinsey grants mortgage to M; however, Kwan also had a mortgage to Vancity. So now: have 3 mortgages.
· Kwan able to recover title, but her title is subject to M’s mortgage (b/c M is bona fide purchaser for value), due to deferred indefeasibility.

· But now because of immediate indefeasibility, curtain falls upon registration of title.

· 2nd mortgage (fraud) cancelled because of Credit Foncier.

· 297(2) protects bona fide mortgager M.

· Here, K has lost her FULL title; results with further encumbrances.

**EXAM Question?? How is LTA favouring bona fide purchasers over true owners?
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