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10Canons of Legal Ethics


10Introduction to the Rules of Court


10Rule 1: Citation, Application and Interpretation


10Rule 1(8): Definitions (see also Interpretation Act)


10Rule 1(5): Object of Rules


11Rule 2: Effect of Non-Compliance


11Rule 2(1)-(2): Non-compliance with Rules


11Rule 2(5): Consequences of Certain Non-Compliance with Rules


11Rule 2(7): Dismissal for Want of Prosecution (DELAY)


11Preliminary Considerations


11Limitation Act: Limitation Periods


12Parties


12Rule 5: Multiple Claims and Parties


12Rule 5(1): Multiple Claims


12Rule 5(2): Multiple Parties


12Rule 5(6)-(7): Separation


12Rule 5(8): Consolidation


13Rule 5(11): Representative Proceedings


13Rule 6: Persons under Disability (children & mentally incompetent)


13Rule 6(1): Interpretation


13Rule 6(2): Commencement of Proceedings by Person Under Disability


13Rule 6(8): Certificate of Fitness


13Rule 6(11): Step in Default


13Rule 6(14): Compromise by Person under Disability


13Rule 6(15): Approval of Compromise (may apply to court for approval via originating application, aka Petition)


13Rule 7: Partnerships


13Rule 7(1): Partners may sue or be sued in firm name


14Rule 7(4): Affidavit naming Partners


14Commencing an ACTION


14Writs


14Rule 8: Form and Commencement of Proceedings


14Rule 8(1): Writ of Summons


14Rule 8(2): Endorsement


15Rule 8(4): Service


15Rule 8(8): Issue of Writ of Summons


15Rule 8(11): Procedure on filing writ of summons


15Rule 9: Renewal of a Writ [12 month deadline to serve an Original Writ]


15Rule 9(1): Renewal of Original Writ of Summons


15Rule 9(2): Renewal of renewed writ of summons


15Rule 9(5): Application to Petition


15Service (Substitutional and Ex Juris)


15Rule 11: Service and Delivery of Documents


15Rule 11(1): Service of Writ of Summons


15Rule 11(2): How Service is Effected


16Rule 11(3): Date of deemed service


16Rule 11(5): Service on Attorney General


16Rule 11(6): Service on a Party of Record


16Rule 11(6.1): How to deliver a document


16Rule 11(6.2): Restrictions on faxing


16Rule 11(6.4): When delivery by fax is effective


16Rule 11(7): Proof of service or delivery


16Rule 11(8): Service or delivery acknowledged by solicitor


16Rule 12: Substituted Service


16Rule 12(1): Court may order substituted service


16Rule 12(2): How substituted service is effected


16Rule 12(3): Service of order required


16Rule 12(4): Substituted Service at residence without court order


17Rule 12(5): Effective date of service


17Rule 12(6): Affidavit


17Rule 12(7): Substituted service by mail without court order


17Rule 12(8): Effective Date of Service


17Rule 12(9): Affidavit


17Rule 12(10): Limits on substituted service


17Rule 12(11): If document does not reach person


17Rule 13: Service Outside of BC


17Rule 13(1)-(2): Service outside BC without leave


17Rule 13(3): Application for leave to service outside the jurisdiction


17Rule 13(4): Applications may be made without notice


17Rule 13(6): Time for Appearance


18Rule 13(12): Manner of Service Abroad


18Appearances


18Rule 14: Appearance


18Rule 14(1)(a)-(f): Filing of Appearance


18Rule 14(3): Time for Appearance


18Rule 14(4): Appearance after time for appearance


18Rule 14(6): Disputed Jurisdiction / Rule 14(6.4): Party does not submit to jurisdiction


18Rule 17: Default of Appearance to Writ (DEFAULT JUDGMENTS)


19Rule 17(1): Default in filing of appearance


19Rule 17(2): Filings Required


19Rule 17(3): Claim for debt or liquidated demand


19Rule 17(5): Claim for unliquidated damages


19Rule 17(7): Multiple Claims


19Rule 17(8): Method of assessment


19Rule 17(12): Court may set aside or vary default judgment


19Defining an Action


19Rule 19: Pleadings Generally


204 functions of pleadings: ("Drafting Pleadings", The Commercial Case, Steven Mulhall)


20General Structure of Pleadings (see "Drafting Pleadings")


20Rule 19(1)-(2): Contents of Pleadings


20Rule 19(7)-(8): Inconsistent Allegations and Alternative Allegations


20Rule 19(9): Objection in point of law


21Rule 19(19): Denial required if fact not admitted / Rule 19(20): General Denial Sufficient except where proving dif facts


21Rule 20: Statement of Claim (Casebook, p. 44)


21Rule 20(1): Form


21Rule 20(2): Delivery


21Rule 20(3): Altering claim from that endorsed on the writ


21Rule 20(4): Place of Trial


21Rule 20(5): Specific Relief


21Responding to an Action


21Rule 21: Statement of Defence and Counterclaim (Form 14, Casebook, p.49)


21Rule 21(1): Form


21Rule 21(2): Bills of Exchange


22Rule 21(3): Contracts


22Rule 21(4): Damages


22Rule 21(5): Delivery [14 day time limit to file SoD]


22Rule 21(6): Counterclaim


22Rule 21(8)-(11): Counterclaim against plaintiff and another person


22Rule 21(14): Where action stayed or discontinued


22Rule 25: Default of Pleading (DEFAULT JUDGMENTS)


22Rule 25(1): Default in filing and delivering a Statement of Claim


22Rule 25(2): Default in filing and delivering a Dtatement of Defence


22Rule 25(3): Filings Required


22Rule 25(4): Claim for debt or liquidated demand


23Rule 25(6): Claim for unliquidated damages


23Rule 25(11): No execution on default judgment where there is a counterclaim


23Rule 25(12): Judgment in other claims


23Rule 25(15): Court may set aside or vary default judgment


23Rule 23: Reply (Form 18)


23Rule 22: Third Party Proceedings (Casebook, p.52)


23Rule 22(1): Filing a third party notice


24Rule 22(2): Contents of a third party notice


24Rule 22(3): When leave is required


24Rule 22(5): Service and delivery of Third Party Notice


24Rule 22(6): Application to set aside notice


24Rule 22(7): Appearance


24Rule 22(8): Statement of Defence


24Rule 22(10): Default of appearance by Third Party


24Rule 22(11): Default of statement of defence by Third Party


24Rule 22(14): Contribution or indemnity claimed under the Negligence Act


24Rule 19: Particulars


25Rule 19(11): Where particulars necessary


25Rule 19(12): Particulars in Libel or Slander


25Rule 19(11.1): Further Particulars


25Rule 19(13): Set-off or counterclaim


25Rule 19(16): Order for Partix / Rule 19(17): Demand for Partix / Rule 19(18): Demand for Partix not SoP


25Rule 19(24): Scandalous, Frivolous or Vexatious Matters


26Rule 24: Amending Pleadings


26Rule 24(1): When amendment may be made


26Rule 24(2)-(3): How amendments made


26Rule 24(6): Service or delivery of amended document


26Rule 24(7): Time for appearance to amended writ or petition


26Rule 24(8): Amendments consequent upon amendment


26Rule 24(9): Failure to deliver amended statement of defence


26Other Kinds of Proceedings


26Class Actions


27Class Proceeding Act


28Rule 10: Petitions


28Rule 52(11)(d): Converting from a Petition to a Writ


29Rule 10(1): Originating application (proceedings that can be begun by Petition)


29Rule 10(3): Originating Application by way of Petition


29Rule 10(4): Service


29Rule 10(5): Response


29Rule 10(6): Time for Response


29Rule 10(7): Reply by Petitioner


29Rule 10(8): No additional affidavits


29Building the Case - Documents


29Rule 26: Discovery and Inspection of Documents (Form 92 & 93; Casebook, p. 67 - Sample List of Documents)


30Discovery has a number of purposes:


30Documents that must be produced:


30Rule 26(1): Delivery of and answer to demand for discovery of documents [Timeframe]


30Form 92: Demand for Discovery of Documents


30Form 93: List of Documents of (Party)


30Rule 26(1.1): Court may order delivery of list of documents


31Rule 26(2): Claim for Privilege


31Rule 26(2.1): Nature of privileged documents to be described


32Rule 26(1.3): Documents to be enumerated ("Bundling")


32Rule 26(3): Affidavit verifying list of documents


32Rule 26(4): Application for Specific Documents


32Rule 26(6): Cross-examination on affidavit


32Rule 26(7): Inspection of documents / Rule 26(9): Copies of Documents


33Rule 26(11): Order to Produce Document / Documents from Third Parties or Non-Parties


33Rule 26(12): Determining Validity of Objections / Inspection of Document by Court


33Rule 26(13): Supplementary List of Documents


33Rule 26(14): Party may not use document if not disclosed


33Building the Case - Testimony


33Rule 27: Examinations for Discovery (Form 20) [Casebook, p.94 - sample Appt to XFD; p. 70 - sample XFD transcript]


34Rule 27(1): Leave of Court not required for XFD


34Rule 27(2): Oral examination under oath


34Rule 27(3): Examination of Party adverse in interest


34Rule 27(4): Examination of director, etc [how to challenge the chosen examinee]


35Rule 27(5)(a)-(c): Examination of employees, agents, etc.


35Rule 27(6)-(12): Corps, Partners, Beneficiaries, Assignors, Guardians/Infants, Mentally Incompetent & Bankrupt


36Rule 27(13): Time of XFD


36Rule 27(14): Place of XFD


36Rule 27(15): Examination before Reporter


36Rule 27(16): Appointment (Notice of XFD) (Form 20)


36Rule 27(17): Delivery of Notice


36Rule 27(19): Delivery of Notice to Solicitor


36Rule 27(20): Production of Documents


36Rule 27(21): Examination and Re-Examination


36Rule 27(22)-(23): Scope of Examination / Adjournment to Inform Oneself


37Rule 27(24): Objections


37Rule 27(25): How the XFD is to be Recorded


37Rule 27(26): Application to persons outside BC


37Filling in the Gaps


37Rule 28: Pre-Trial Examination of Witnesses (Non-Parties)


37Rule 28(1): Order for Pre-Trial Examination of Witnesses


38How to get a Pre-Trial Examination


38Rule 28(3): Affidavit in support of application


38Rule 28(4): Notice of Application


38Setting up the Examination


38Rule 28(5): Subpoena (Form 21)


38Rule 28(6): Notice of Examination


38Rule 28(7): Mode of Examination (cross-examination)


38Rule 28(8): Application of Examination for Discovery Rules


38Rule 29: Interrogatories (Form 22)


39Sample Interrogatory for Plaintiff in Personal Injury Accident


39Rule 29(1): Service of and answer to interrogatories (on parties only; no non-parties)


39Service & Delivery of Interrogatories


39Rule 29(3): Time for Service (after close of pleadings)


39Rule 29(8): Delivery of Interrogatories to solicitor


39Answers & Objections


39Rule 29(5): Objection to answer interrogatory


39Rule 29(6): Insufficient Answer to Interrogatory


40Rule 29(7): Application to strike out interrogatory


40Rule 29(9): Continuing Obligation to Answer


40Rule 31: Admissions (Notices to Admit) (Form 23)


40Sample Notice to Admit (for both Plaintiff and Defendant in Personal Injury action)


40Rule 31(1): Notice to Admit (Form 23) / Scope of admissions


41Rule 31(2): Effect of notice to admit (14 day deadline to deny - otherwise deemed admitted)


41Rule 31(3): Copy of document to be attached


41Rule 31(4): Unreasonable Refusal to Admit


41Rule 31(5): Withdrawal of Admission


41Rule 31(6): Application for Order on Admissions [getting a judgment solely based on admissions]


41Keeping the Proceedings on Track - Interlocutory Procedures


41Rule 44: Interlocutory Applications (see also Rule 51A) [you want the other side to DO or STOP DOING something]


42Major Documents in Interlocutory Applications


42Categories of Interlocutory Applications


42Rule 44(1): How interlocutory application must be brought


42Notice of Motion [Form, Service, Delivery, Time]


42Rule 44(3): Notice of Motion (Form 55)


42Rule 44(4): More than one matter may be included


42Rule 44(5): Service or Delivery


42Rule 3(1): Computation of Time for Service/Delivery [Timing of the Notice of Motion]


42Response


42Rule 44(6): Response (Form 124)


43Rule 44(7): Time for Delivery of Response


43Interpretation Act, s.25(4)


43Rule 44(8): Reply by Applicant


43Time and Place of Hearing


43Rule 44(10): Place of hearing of application


43Rule 44(11): Place of Hearing Must Be Stated


43Rule 51A: Setting Down Applications for Hearings


43Rule 51A(5): Date and Time of Hearing (under 2 hours)


43Rule 51A: Application of this Rule


43Consent / Unopposed / Contested Matters for less than 30 minutes


43Rule 51A(3): Setting application for hearing (Form 126)


44Rule 51A(10): Documents to be filed w/ Notice of Hearing if application is by consent/unopposed/less than 30 minutes


44Rule 51A(4): When Notice of Hearing must be filed


44Rule 51A(8)(b): Time for Delivery of Notice of Hearing


44Rule 51A(11): Documents to be filed by respondent if application is opposed


44Rule 51A(17): Court File need not be brought to Chambers


44Contested Matters - for more than 30 minutes, but less than 2 hours


44Rule 51A(12): Procedure if application is estimated to take more than 30 minutes


45Rule 51A(11): Documents to be filed by respondent if application is opposed


45Contested Matters - for more than 30 minutes, but less than 2 hours


45Rule 51A(6): Date and time if hearing time more than 2 hours


45Rule 51: Affidavits (Form 60, Casebook, p. 69)


45Categories to include in an Affadivt


46Rule 51(1): Affidavit to be filed


46Rule 51(2): Form & content for the affidavit


46Rule 51(2.1): Identifying Affidavits


46Rule 51(3): Making Affidavits


46Rule 51(5): Jurat where deponent unable to read [what to do if deponent can't read English]


46Rule 51(6): Interpretation to Deponent who does not understand English (Form 60).


46Rule 51(7): Exhibit to be marked


47Rule 51(8.1): Numbering Exhibit Pages


47Rule 51(10): Contents of Affidavit


47Rule 51(11): Use of defective affidavit


47Rule 52: Chambers


47Rule 52(1): Applications to be heard in Chambers


47Rule 52(2): types of matters that can be dealt with in Chambers


47Rule 52(4): Failure of Party to Attend


47Rule 52(7): Chambers List


47Rule 52(8): Evidence on an Application


47Rule 52(9): Hearing of application in public


47Rule 52(11): Power of the Court (read: the Master)


47Rule 52(12): Powers of Court if Notice not Given


48Rule 52(12.1): Orders without notice


48Rule 52(12.2): Service of Orders Required


48Rule 52(12.3): Setting aside orders made without notice


48Rule 53: Masters, Registrars and Special Referees


48Rule 53(1): Powers of a master


48Rule 53(2): Master as Registrar


48Rule 53(6) - (9): Appeals from Masters (Form 61)


49Rule 35: Pre-Trial Conferences (Whitebook, p. 706 - Pre-Trial Conference Report)


49Rule 35(1): Request for Pre-Trial Conference


49Rule 35(2): Order for Pre-Trial Conference


49Rule 35(3): Agenda for PTC


49Rule 35(3.1): Interlocutory Application at a Pre-Trial Conference


49Rule 35(4): Orders following PTC


49Rule 35(7): Pre-Trial Judge May Preside


50Rule 35(8): When Judge Shall Not Preside


50Orders and Injunctions


50Rule 41: Orders


50Desk Orders


50Rule 41(8): Drawing up and approving orders


51Dispute over the Form of the Order: What to do


51Dispute over Substantive Issue in the Order


51Rule 41(16): Application by consent / Rule 41(16.2): Consent Order


51Rule 41(18): Settlement of Orders


51Rule 56: Contempt of Court [what to do if someone fails to comply with an Order]


51Rule 56(1): Power of Court to Punish


51Rule 56(2): Corporation in Contempt


51Rule 42(21): Stays of Execution


51Three Part Test for a Stay [same test as that for Injunctions]


52Rule 42(21)(a): Court may order Stay of Execution or Payment Instalment Plan


52Rule 41(21)(b): Failure to pay instalments will accelerate payment


52Rule 41(21)(c): Party may apply for stay of execution


52Injunctions


52Who can hear an Injunction? (Judges only)


52Rule 44, 45, 46, 51 and 52: Interlocutory Injunctions


52Rule 45: Injunctions


52Rule 45(6): Undertaking as to Damages


53Ex Parte Orders (a.k.a. "application without notice")


53If the application is to be made without notice, the applicant must file with the Notice of Hearing:


54Rule 46: Detention, Preservation and Recovery of Property Orders (aka Anton Pillar Orders or "civil search warrants")


54Mareva Injunctions


54Pre-Judgment Garnishing Orders


54Court Order Enforcement Act, s. 3: What is required for Pre-Judgment Garnishing Order


55s. 5 Setting aside the garnishing order:


55Summary Proceedings


55Rule 18: Summary Judgment in Action


55Rule 18(1): Application for Summary Judgment in Action


55Rule 18(2): Order for Summary Judgment


55Rule 18(3): Continuing Proceedings After Summary Judgment


55Rule 18(5): Setting aside or varying summary judgment


55Rule 18(6): Summary Judgment for Defendant


55Rule 18(7): Order for summary judgment for defendant


56Rule 18A: Summary Trial


56When can a Summary Trial application be brought?


56Rule 18A(1): Application


56Rule 18A(1.1): When Application must be heard


56Is the Matter suitable for Resolution via Summary Trial?


56Interlocutory Applications / Discovery during Summary Trials


57What materials can you use in a Summary Trial?


57Rule 18A(3): Evidence on application


57Rule 18A(4): Application of Rule 40 [Evidence and Procedure at Trial]


57Rule 18A(6): Notice of Evidence to be used on application


57Rule 18A(5): Filings with Application (Expert Reports)


57You're the Respondent. What do you do if a Summary Trial application is brought?


58Consent to the application


58Oppose the application as unsuitable


58Rule 18A(8): Ancillary Orders and Directions


58Oppose the application, but be prepared to argue on the merits in case you lose


59Resolving Credibility Issues in Summary Trials


59What can the judge do in a summary trial application?


59Rule 18A(11): Judgment


59What happens if a Summary Trial application is dismissed? Can I bring another application?


59Rule 18A(12): No further application without leave


59Can the applicant withdraw a summary trial application?


59Rule 33: Special Case


60Rule 34: Point of Law


60Alternatives before Trial


60Rule 37: Offers to Settle


61When can you make a Formal Offer to Settle?


61Rule 37(2): Where Offers to Settle are Available (Form 64)


61Rule 37(4): Where formal offers are not available


61Rule 37(6): Time for Making Offer


61What must the Formal Offer Include?


61Rule 37(3): Money Settlement: what it must include


61Who can a Formal Offer be made to?


61Rule 37(30): Multiple Plaintiffs


61Rule 37(31): Multiple Defendants


61Rule 37(32): Counterclaims & Third Party Claims


62Expiring and Withdrawing Offers


62Rule 37(9): Expiry of Offer


62Form 65: Withdrawing an Offer


62Rule 37(10): Counter-offer


62Accepting a Formal Offer


62Rule 37(13): Acceptance of Offer


62Rule 37(22): Costs on Acceptance


62Rule 37(37)-(38): Costs in cases within small claims jurisdiction


62Cost Consequences for failing to accept a formal offer (which has not expired or been withdrawn or accepted)


62Rule 37(23): Consequences of failure to accept plaintiff's offer to settle monetary claim


62Rule 37(25): Consequences of failure to accept plaintiff's offer for non-monetary relief


62Rule 37(24): Consequences of failure to accept defendant's offer to settle monetary claim


63Rule 37(26): Consequences of failure to accept defendant's offer for non-monetary relief


63Rule 37(27): Exception to Cost Consequences


63Rule 37A: Offers of Settlement


63Rule 35: Pre-Trial Conference (Judicial Settlement Conference) (Practice Direction, p.706)


63Alternate Dispute Resolution


63Mediation


63Notice to Mediate Regulation (1998, White Book, p. 717)


63Arbitration


64Headed to Trial


64Rule 38: Depositions


64Rule 38(1): Examination of Person


64Rule 38(13): Recording of Deposition Evidence


64Rule 38(2): Grounds for Order [General Test for Deposition]


64Rule 38(3): Subpoena


64Rule 38(4): Place of Examination


64Rule 38(5): Application of Rule Outside BC / Rule 38(7): Letters Rogatory


65Rule 38(10): Notice of Examination


65Rule 38(11): Mode of Examination


65Rule 38(12): Objection to Question


65Rule 39: Trial Procedure (trials = actions; commenced by a writ)


65Rule 39(1): Application


65Notice of Trial


65Rule 39(2): When Notice of Trial may be given (Form 35)


65Rule 39(5): Registry


65Rule 39(7): Place of Trial


65Rule 39(9): Court may adjourn trial date, etc


65Rule 39(10): Duty to inform registry


65Trial Record


65Rule 39(11): Trial Record for the Court


65Rule 39(11.1): Powers of Registrar Respecting Trial Records


66Rule 39(12): Filing and Delivery of Trial Record


66Trial Certificate


66Rule 39(19): Trial Certificate (Form 37)


66Rule 39(20): What Trial Certificate Must Contain


66Rule 39(21): Service of the Trial Certificate


66Rule 39(22)-(23): Failure to file trial certificate


66Trials: Judge or Jury?


66Rule 39(24): Trial without jury generally


66Rule 39(25): Trial without jury in certain proceedings


66Rule 39(26): Notice requiring jury trial (Form 38)


66Rule 39(26.1): Jury notice not to prevent transfer of proceedings


67Rule 39(27): Court may refuse jury trial


67What happens at the Trial?


67Rule 39(29): Trial of one question before others (Severance)


67Rule 39(32): Failure of all parties to appear at trial


67Rule 39(33): Failure of one party to appear at trial


67Rule 39(34): Court may set aside judgment


67Rule 40: Evidence and Procedure at Trial


67Rule 40(1): Application


67Rule 40(2): Witness to testify orally


67Rule 40(4): Use of transcript of other proceedings


67Rule 40(8): No Evidence Motion


67Rule 40(10)-(11): Insufficient Evidence Motion


68Adverse Witnesses


68Rule 40(17): Adverse Party as Witness


68Rule 40(17.1): Notice to call adverse party as witness (Form 40)


68Rule 40(17.2): Exceptions to (17.1)


68Rule 40(17.3): Application to set notice aside


68Rule 40(17.4): Court may make order


68Rule 40(18): Definition of "adverse party"


68Rule 40(20): Adverse Party as Witness may be cross-examined [by adverse party's counsel, or other parties]


68Admissible Evidence at Trial


68Rule 40(23): Use of deposition evidence


68Rule 40(27): Use of discovery evidence


68Rule 40(30): Use of Pre-Trial Examination of a Witness


69Rule 40(33): Use of interrogatories at trial


69Rule 40(44): Affidavit Evidence


69Rule 40(53): Order of Speeches


69Experts' Reports


69Rule 32A: Court-appointed experts


69Rule 40A: Evidence of Experts


69Rule 40A(1): Application


69Rule 40A(2): Admissibility of Written Statements of Expert Opinion (60 day rule)


69Rule 40A(3)-(4): Admissibility of Oral Testimony of Expert Opinion


70Rule 40A(5): Form of statement


70Rule 40A(6): Proof of Qualifications


70Rule 40A(7): Admissibility of Evidence (what to do if an expert's statement doesn't conform to rules?)


70Rule 40A(8): Notice of trial date to expert


70Rule 40A(9)-(11): Demand to cross-examine


70Rule 40A(12): Costs of Cross-examination


70Rule 40A(13): Notice of Objection to Expert Evidence


71Rule 40(15)-(16): Dispensing with statement


71Rule 40A(17): Time


71Fast Track & Expedited Litigation


71Rule 66: Fast Track Litigation (Short matters - less than 2 days)


71Rule 66(1): Object


72Rule 66(3): Exclusions


72Rule 66(6): Election to use fast track (Form 137)


72Rule 66(11): List of Documents (Form 93)


72Rule 66(13): Duration of examinations for discovery


72Rule 66(18): No interrogatories


72Rule 66(19): Trial without jury


72Rule 66(20): Trial date within 4 months


72Rule 66(29): Costs


72Rule 68: Expedited Litigation Project (Cheaper matters - less than $100,000 claimed)


72Rule 68(2): Actions to which this rule applies


72Rule 68(4): No Maximum Recovery


73Rule 68(5): Actions to which this rule does not apply


73Rule 68(14): Trial without Jury


73Rule 68(10): Limitation on Interlocutory Applications


73Rule 68(11): Exceptions to subrule (11)


73Rule 68(16): Disclosure of Documents


73Rule 68(27): No examination without leave or consent


73Rule 68(28): Duration of examinations for discovery


73Rule 68(29): Extension of time for XFDs


73Rule 68(30): Considerations of the Court in allowing XFD or extending time for XFD


73Rule 68(31): Witnesses (Form 141)


74Rule 68(34): Case management conference may be requested (Form 142)


74Rule 57 / Appendix B: COSTS (see Casebook, p. 90)


74Introduction to Costs


74General Assessment of Costs


74Rule 57(1): How Costs are assessed generally (determining Appendix Costs)


74Process to calculate Appendix Costs (s.2(2), s.3, Tariff)


75Costs and Interlocutory Applications: 5 Ways to Adjudicate Costs


75Rule 57(12): Costs of motions


75Rule 57(3): Special Costs


76Disbursements


76Other Possible Costs


76Rule 57(14): Costs arising from improper act or omission


76Rule 57(15): Costs for part of the proceeding


76Rule 57(18): Costs of one defendant payable by another (Sanderson Order)


76Disputing or Refusing Costs


76Rule 57(7): Assessment before Registrar


76Rule 57(10): Costs in cases within Small Claims jurisdiction


76Rule 57(33): Appeal


76When are your costs actually paid?  And in what form?


76Rule 57(12.1): When costs are payable


77Rule 57(13): Lump sum costs


77Rule 57(13.1): Lump sum costs for interlocutory application (Schedule 3, Appendix B)


77Security for Costs


77Appendix B, s.2(4): Costs in the event of settlement


77Rule 41: Orders / Rule 42: Enforcement


77APPEALS AND REVIEW OF DECISIONS


77Small Claims Act: Appeal from Small Claims Matter


77Appeal from Master to Supreme Court:


78Appealing from Supreme Court to Court of Appeal:


78Appeal from Court of Appeal to the Supreme Court of Canada




Canons of Legal Ethics

The Rules provide a technical outline, but the Canons of Legal Ethics & Professional Conduct Handbook provide overarching structure for the use of the Rules. A lawyer is a minister of justice who owes duty to the State, Courts & Tribunals, Client, Other Lawyers and Oneself. You should not aid/counsel anyone in ways that are contrary to the law.  

You are an officer of court; conduct must be guided by candour & fairness; must defend judges; you should not attempt to deceive court or tribunal by offering false evidence by misstating facts or law, never seek to privately influence court or tribunal.  

You are the client’s advocate: you must obtain knowledge of facts and law before offering advice; disclose any conflicts of interest and perceived conflicts of interest (though clients can waive conflicts); advise to settle if settlement fair; treat adverse parties w/ fairness; abide by the law; defend in criminal cases; do not divulge clients info; don’t co-mingle your money and clients money; you are entitled to be paid a reasonable amount of money; profession is a branch of the administration of justice, not just about $, don’t submit your own affidavit. You must point out to unrep client that you are NOT their lawyer [4(1)].

You have obligations to other lawyers to act with courtesy and good faith. Neither give nor request an undertaking that cannot be fulfilled, you should “avoid sharp practice.” When lawyer makes mistake, provide written notice ASAP [5].

Finally, you have obligations to yourself, to uphold honesty and integrity of profession, to expose dishonest conduct by another lawyer, establish a reputation of trustworthiness and competence, recognize that oaths taken are solemn undertakings, maintain the traditions of our profession by steadfastly adhering to all sorts of things like probity, honesty, integrity, and dignity. 

Introduction to the Rules of Court

Rule 1: Citation, Application and Interpretation

Rule 1(8): Definitions (see also Interpretation Act)

· Action: A proceeding commenced by writ of summons. 

· Petition [aka "Originating Summons"]: A petition is a proceeding which is not an action.

Rule 1(5): Object of Rules – Transcends ALL others

The object of the rules is to secure a just, speedy & inexpensive determination of every proceeding on its merits.
· Rules encompass all proceedings - not just actions
· Lawyers must be as prepared as possible to fulfill object of Rules

· McGauley (1990, BCSC): CivPro Rules should not act as obstacles to just & expeditious resolution of case

· Litigation is a tool to assist our clients in resolving their disputes

· The rules, collectively and individually, are there to assist in dispute resolution

· Fenchurch Export Corp. v. Sitka Spruce Lumber Co. (1947, BCCA): The Rules are the servants, not the masters of the courts. Courts must interpret Rules in the manner that will likely do justice b/t the parties.

· The rules can be modified - or ignored - when it is in the interests of justice. 

Rule 2: Effect of Non-Compliance

Rule 2(1)-(2): Non-compliance with Rules

Unless the Court otherwise orders, a failure to comply with these rules shall be treated as an irregularity and does not nullify a proceeding, a step taken or any document or order made in the proceeding.

· i.e. if sb doesn't file documents - you can't apply to strike action out. Other party will simply be given more time to file dox. Everything can be fixed - to a point - usually requires court order. 

· Rules: "guidelines" to help get on w/ action; "not mandatory"; no sanction for immed. failure to comply.

2(2): … where there has been a failure to comply with these rules, the court may 

(a) set aside a proceeding, either wholly or in part,

(b) set aside any step taken in the proceeding, or a document or order made in the proceeding, [i.e. set aside an admission made in a Statement of Claim]
(c) allow an amendment to be made under Rule 24,

(d) dismiss the proceeding or strike out the statement of defence and grant judgment (McIsaac, 2007, BCCA, statement of defence struck out after D fails to appear for XFD 3 times – D must bear consequences of his failure to attend.

(e) make any other order it thinks just.

Rule 2(5): Consequences of Certain Non-Compliance with Rules

Where person, contrary to these rules and w/o lawful excuse, 

(a) refuses or neglects to obey a subpoena or to attend at the time and place appointed for his or her examination for discovery,

(b) refuses to be sworn or to affirm or to answer any question put to him or her,

(c) refuses or neglects to produce or permit to be inspected any document or other property,

(d) refuses or neglects to answer interrogatories or to make discovery of documents, or

(e) refuses or neglects to attend for or submit to a medical examination
then

(f) where the person is the plaintiff, petitioner or a present officer of a corporate plaintiff or petitioner, or a partner in or manager of a partnership plaintiff or petitioner, the court may dismiss the proceeding, and 

(g) where the person is the defendant, respondent or a third party, or a present officer of a corporate defendant, respondent or third party, or a partner in or manager of a partnership defendant, respondent or third party, the court may order the proceeding to continue as if no appearance had been entered or no defence had been filed. 

Onus is on party defending application to establish lawful excuse & explain reason for non-compliance. 

Rule 2(7): Dismissal for Want of Prosecution (DELAY)

2(7): If upon application by a party, it appears to the court that there is want of prosecution in a proceeding, the court may order that the proceeding be dismissed.
· Order under Rule 2(7) nearly impossible to get - invoked when plaintiff has delayed so long that defendant would suffer prejudice if action now brought forward - usually involves death of witness.

· In BC, parties are not required to set a trial date - so if parties delay & delay, use Rule 2(7).

Preliminary Considerations

Limitation Act: Limitation Periods
Governing Questions: (1) What sort of action is it? (2) What is the limitation period governing this action?

· Limitation periods begin running on date when right to bring action arose (i.e. date of car accident, or when you discovered that you had suffered from medical malpractice)

· s.3(2): [torts] 2 year limitation period for personal injury or damage to property, trespass, defamation, false imprisonment, malicious prosecution, tort of privacy, family compensation act actions, seduction, etc

· s.3(3): [trusts/estates/enforcement of judgments] 10 year limitation period for, inter alia, enforcement of judgments

· s.3(4): [sexual abuse] certain actions have no limitation periods - possession of land to which person has been dispossessed of by trespass; possession of life estate or the remainder; [usually arises in FN cases]; sexual assaults, etc

· s.3(4.1): [extraprovincial judgments] actions on extraprovincial judgment for payment of $$

· s.3(5): [any other action] Any other action not listed in this Act is governed by a 6 year limitation period. 
· NOTE TO KEEP IN MIND CONTRACTS: For example, insurance Ks are usually limited by ONE year.
Parties

Rule 5: Multiple Claims and Parties

Rule 5(1): Multiple Claims

A plaintiff may have more than 1 claim in a single proceeding (i.e. negligence & breach of contract). 

Rule 5(2): Multiple Parties

A plaintiff may serve more than 1 party in a single proceeding.  

A proceeding may be commenced against 2 or more persons where

a) a common question of law or fact arises with respect to all persons

b) a right to relief (whether joint/several/alternative) arises out of the same transaction or a series of transactions, or 

c) the court grants leave to do so

5(3): Where 2 or more persons are entitled to share jointly in the same relief, they should be added together as plaintiffs. If one person does not consent to being added as a plaintiff, 5(3) requires that person to be added as a defendant.

The purpose of the provision is to ensure that the entitlements are resolved in the action. The 2nd defendant will not be found liable, but will simply have their rights determined. 

Example: A & B jointly lend money to C. C defaults on the loan. A sues C. B does not wish to sue C, so B does not consent to be a plaintiff. A must therefore add B as a defendant. 

Rule 5(6)-(7): Separation

5(6): The Court may order separate trials/hearings (or make any other order it thinks just) if it thinks that joinder of several claims/parties might unduly complicate or delay trial/hearing or is otherwise inconvenient. 

5(7): Court may sever counterclaim or 3rd party proceeding. 

Rule 5(8): Consolidation – ONE ACTION

Proceedings may be consolidated at any time by order of court or may be ordered to be tried at same time or on same day. 


Two separate actions ( makes sense to try them together.

Discovery Enterprises v. Ebco: An order for consolidation which should result in a single proceeding with a consolidated SOC and statement of defence, may be appropriate where the parties are the same and the issues are common such that disposition of one of the actions will necessarily dispose of the issues in the other.

Shah v. Bakken (1996, BCSC): Factors to consider in exercising discretion under Rule 5(8):

· whether there is a common question of law or fact so that it is desirable to dispose of both at the same time

· avoidance of multiplicity of proceedings – savings of time and expense – inconvenience to parties

· whether one action is at more advanced stage –whether an order results in delay of trial and so prejudice to one party

Merritt v. Imasco Enterprises Inc. (1992, BCSC): Two questions to be addressed in an application under Rule 5(8):

1) Do common claims, disputes and relationships exist b/t the parties? (look at pleadings)

2) Are they so interwoven as to make separate trials at different times before different judges undesirable and fraught w/ economic expense? (look at pleadings, and matters outside pleadings: savings in pre-trial procedures, reduction in trial days, inconvenience to parties, savings in witness time & fees)

Rule 5(11): Representative Proceedings

Where numerous persons have same interest in a proceeding, other than a proceeding referred to in subrule (17) [claim against trustee], the proceeding may be commenced &, unless court otherwise orders, cont'd by or against one or more of them as representing all or as representing one or more of them. 

· Allows class actions via a representative plaintiff - therefore, can have more than one plaintiff in single proceeding.

· Comes up frequently in the First Nations context ( Chief is the representative plaintiff

Hayes v. BC Television Broadcasting System (1990, BCCA): The test of appropriateness of a representative action is:

1) the class is capable of clear & finite definition

2) the principle issues of fact & law are essentially the same w/ regard to all members (if P wins, do all other persons he purports to represent win too?)

3) there is a single measure of damages applicable to all members

Baldson v. Good Shepherd: Rule 5(11) is to avoid multiple actions – in the absence of statutory provisions concerning representative actions by members of corps against the corp, the CL rule that forbids members’ actions against their own society in respect of matters controlled by the principle of majority supremacy applies, unless the member may bring himself within an exception to the rule. 
Rule 6: Persons under Disability (children & mentally incompetent)
Rule 6(1): Interpretation

 "committee": the committee of the estate of a patient appointed under the Patients Property Act.

Rule 6(2): Commencement of Proceedings by Person Under Disability

A person under legal disability must commence or defend a proceeding by his/her litigation guardian [guardian ad litem].

Rule 6(8): Certificate of Fitness

Unless a committee has been appointed, the solicitor for a person under disability, before acting in a proceeding, must, unless subrule (8.1) applies, file a certificate that he or she knows or believes 

(a) person to whom certificate relates is infant or mentally incompetent person, giving grounds of knowledge or belief, and if mentally incompetent person, that committee has not been appointed for person, and

(b) proposed litigation guardian of the person under disability has no interest in proceeding adverse to person.

Rule 6(9): If party to proceeding becomes mentally incomp ( court must appoint litigation guardian unless…

Rule 6(10.1): If party attains age of majority during course of proceeding ( file affidavit under 10.1.
Rule 6(11): Step in Default
A party shall not take a step in default [judgment] against person under disability w/o leave of court (mandatory Rule)

Rule 6(12): You must give 10 days notice unless court orders otherwise.

Rule 6(14): Compromise by Person under Disability 

Where a claim is made by or on behalf of a person under disability, no settlement, compromise, payment or acceptance of money paid into court, whenever entered into or made, so far as it relates to that person's claim, is binding without the approval of the court. 

· Added protection b/c in most cases, guardian ad litem is relative of party under disability. Court must sign off on any settlement to ensure it is fair for the party.

· Child Plaintiffs: need approval from Public Guardian & Trustee as well 

Rule 6(15): Approval of Compromise (may apply to court for approval via originating application, aka Petition)

Where, before a proceeding is commenced, an agreement is reached for the settlement or compromise of a claim of a person under disability, whether alone or with others, and it is desired to obtain the court's approval, application may be made by an originating application, and the court may make any order as it thinks just. 

Rule 7: Partnerships

Issues rarely arise under Rule 7 anymore because most partnership have converted to limited liability partnerships.

Rule 7(1): Partners may sue or be sued in firm name

Two or more persons claiming to be entitled, or alleged to be liable, as partners may sue or be sued in the name of the firm in which they were partners at the time when the alleged right or liability arose. 

You can sue current/former partners - so long as those individuals were part of partnership when the cause of action arose.
Rule 7(4): Affidavit naming Partners

Where partnership is party to proceeding, any other party may deliver a notice requiring one of the partners to deliver w/in 10 days an affidavit setting out names & addresses of all persons who were partners when alleged right/liability arose. 

Requires defendant partnership to submit list of all partners existing when the cause of action arose.

Rule 7(7): Liability of partners.
Commencing an ACTION

Two ways to get into court: Writ of Summons/SOC [Action]; or Petition [Originating Proceeding]. Proceeding includes both action and petition; when you see originating petition = proceeding.
Writs 

Rule 8: Form and Commencement of Proceedings

Rule 8(1): Writ of Summons (Sample, p.29).
Except where otherwise authorized, every proceeding in the court shall be commenced by filing a writ of summons.

Every action starts in the Civil Chambers Registry. 

1) You file your writ and $208 and an endorsement or a Statement of Claim
2) Registry will ask you what the nature of your claim is. 

3) You will be given a Claim File Number - and your action has begun!

Unless you are doing a petition, you must have a writ via Form 1 (Rule 8(3)) with the following information:

· Who I am: 
i. Names and addresses of plaintiffs

ii. Names and addresses of defendants

· Where I am:
i. Address of Registry

ii. Address for Delivery for Plaintiff

iii. Name & address of plaintiff's solicitor

· What I want:
i. Either via Statement of Claim (Form 13) or Endorsement (Rule 8(2))

Rule 8(2): Endorsement

A writ of summons shall be endorsed either (1) with a statement of claim or (2) with a concise statement of the nature of the claim made and the relief required in the action. (Hicks v. Beaver Lumber)

· You MUST FILE THE WRIT with either the Statement of Claim or an Endorsement
· Endorsement preferred if you need to file a Writ to make a limitation date, but don't have time to draft SoC
· Filing a writ may push the other party to settle
· Jurisdictional battle / first-to-file - file a writ immediately if you know the other party might file in another jurisdiction
· The writ must give a concise statement of the nature of the claim [no specific wording needed] (Hicks)
· No need to state specifically what cause of action your claim is based in, so long as D knows type of case it has to meet and occasion & location on which incident occurred
· Two-part test for whether an endorsement is adequate: (Hicks, endorsement adequate; P's case not struck out)
1) Is it in the interests of justice?

2) Will there be prejudice suffered by either party?

Hicks v. Beaver Lumber

Facts: Writ files w/ brief endorsement which didn't specify cause of action; D applied to strike out endorsement as nullity. Ratio: When D could not have been misled and P would obviously be deprived of his cause of action if the writ of summons were struck out, the interests of justice will prevail by assessment of the prejudice suffered by each party through application of the Rules. Technical matters should not deprive a plaintiff. "A concise statement of the nature of the claim made" does not suggest that there must be specific wording to link the concise statement of the facts to a particular cause of action or form of action. An endorsement may contain an inadequate description, but may nonetheless be sufficient to bring to the defendant's attention the type of case that it has to meet and the occasion and location on which the incident occurred.

Rule 8(4): Service

A writ may be served inside or outside BC.

Rule 8(8): Issue of Writ of Summons

A writ must be signed by either the plaintiff or the plaintiff's solicitor (or for the solicitor)

Rule 8(11): Procedure on filing writ of summons

After writ is filed under R8, the registry must number the action commenced by writ & enter names of parties in an index. 

Rule 9: Renewal of a Writ [12 month deadline to serve an Original Writ]

Rule 9(1): Renewal of Original Writ of Summons 

No original writ of summons shall be enforced for more than 12 months where a defendant has not been served.

· So you have 12 months to serve a writ ( ADDS to limitation periods.

· But you can apply to the Court extend the writ for 12 more months, if the defendant is difficult to find and has not been served within 12 months ( under Rule 9(3). 

· The 12 month renewal term will begin from the date of the order 

· Best to apply for renewal before the initial 12 months are up (but can also apply afterwards) 

· If the limitation period hasn't expired, you could also simply file a new writ.

Sutherland v. McLeod (2007, BCSC): Rule 9(1) is primarily concerned with rights of litigants; not conduct of lawyers. Objective is to see justice is done. 

4-part Test for Renewal of a Writ: 

1) Was the application brought promptly?

a. When did you discover that D wasn't going to be served in time & did you bring the app properly w/in that time?

2) Does the defendant know about the claim?

3) Is there a prejudice to the defendants? [i.e. what if witnesses are dead?]

4) Did the defendant contribute to the delay in the service?

Rule 9(2): Renewal of renewed writ of summons

If renewed writ of summons has not been served on a D, the court can order the renewal of the writ for a further period of not more than 12 months: (1) P must apply before renewed writ expires and (2) renewal begins on date of order.

Rule 9(5): Application to Petition – This rule also applies to a petition.

Service (Substitutional and Ex Juris)

Rule 11: Service and Delivery of Documents

 Rule 11(1): Service of Writ of Summons

Service of a writ of summons is required unless the defendant enters an appearance. The object of service is to give notice, to ensure AND SHOW that people served are aware of what is sought against them. Mere delivery of a document, without notice of its nature/claim, is not service. Delivery: Send it to address for delivery set out in Writ – fax, email is OK. You can leave it at residential address. If postal address ( send it by pre-paid mail to PO Box.

Rule 11(2): How Service is Effected

Service of a document is effected on

· (2)(a): an individual by leaving a copy w/ him or her [personal service]

· (2)(b): a corporation by leaving a copy w/ any individual associated with the corporation (including secretaries of branch offices, and head BC office of extra-provincial corp), or by sending a copy via double-registered mail to corporation's records & registry office,

· (2)(c): an unincorporated Association, including Trade Union by leaving a copy with any officer of the association, or the business agent of a trade union

· (2)(d): an infant by complying with Infants Act
· (2)(e): the Mentally Incompetent y leaving a copy with both Committee and Public Guardian & Trustee

Rule 11(3): Date of deemed service

Where a writ of summons or petition has not been served on a person, but the person files an appearance or attends at the trial/hearing, the writ/petition is deemed to have been served on that person on the date the person files/attends.

Rule 11(5): Service on Attorney General

To serve the AG, you must serve the AG's office in Victoria by (1) giving the document with an AG lawyer during office hours or (2) sending by registered mail to Deputy AG in Victoria.

Rule 11(6): Service on a Party of Record 

Service on a party of record may be made by delivering the document to the address provided for delivery in either the (1) writ of summons or (2) appearance notice. 

Rule 11(6.1): How to deliver a document

You can deliver a document to an address for delivery in any of the following ways:

· 11(6.1)(a): leaving it at a solicitor's office during normal business hours or mailing via ordinary mail to office

· 11(6.1)(b): faxing document to solicitor's fax number (if provided for delivery) with Form 9 fax cover sheet

· 11(6.1)(c): (i) leaving it at the person's residential/business address w/ anyone who looks like an adult person, (ii) putting it in their residential/business mailbox or (iii) posting document to door of residence/business

· 11(6.1)(d): mailing document by ordinary mail to person's postal address

· 11(6.1)(e): faxing document to person's fax number (if provided for delivery) with Form 9 fax cover sheet

· 11(6.1(f): emailing document to person's email address (if provided for delivery)

Rule 11(6.2): Restrictions on faxing

Faxes of 16 pages or more (inclusive of cover page) may only be delivered by fax if delivered b/t 5pm and following 8am.

Rule 11(6.4): When delivery by fax is effective

Delivery of a fax is effective on (a) the day of the transmission if the document is faxed before 4pm, or (2) on the next day that is not a Saturday or holiday, if the document is faxed after 4pm.

Rule 11(7): Proof of service or delivery

If you think that service/delivery will be challenged, then Rule 11(7) allows you to get an affidavit of service or delivery which shall state when, where, how and by whom service/delivery was effected. 

Rule 11(8): Service or delivery acknowledged by solicitor

No need to verify by affidavit a service/delivery of document upon a solicitor, if the solicitor acknowledges receipt in writing. 

	Rule 12: Substituted Service – What if you can’t find individual?


Rule 12(1): Court may order substituted service

If it is impracticable to serve a document under Rule 11, the Court may order substituted service even if there is no evidence that (1) the document will reach the person to be served, (2) the document will probably come to the person's attention, or (3) the person is evading service.

Substituted service is a Desk Order (order issued by the Registry). No need to go to a Master or Judge.  

Rule 12(2): How substituted service is effected

Substituted service is effect by taking the steps listed in the court order (i.e. Faxing, posting writ on defendant's front door, posting ad in newspaper). 

Rule 12(3): Service of order required

A copy of the order must be provided along with the document that you are trying to serve - unless you are serving by advertisement, in which case the ad must refer to the order.

Rule 12(4): Substituted Service at residence without court order

Subject to subrule (10), if you have failed in serving a document on a person at their place of residence, you can serve the document by doing both of the following:

(a) leaving it, during or after the initial attempt, in a sealed envelope address to that person, at the residence of that person, with anyone who appears to be an adult member of the same household; and 

(b) later mailing the document addressed to the person at that place of residence. 

Note that this subrule does not apply to certain proceedings (see subrule (10)). 

Rule 12(5): Effective date of service

A document served under subrule (4) is deemed to be served on the same day of the following week as the day of the week on which the document was mailed (i.e. if left on Wednesday, then date of service is following Wednesday). If day is a Saturday/holiday, then the date of service is the next day of the following week that is not a Saturday/holiday. 

Rule 12(6): Affidavit

If service is effected under subrule (4), the affidavit of service must state that the deponent believes that the address at which the document was left/mailed is the residential address of the person on whom service was to be effected.

Rule 12(7): Substituted service by mail without court order 

Subject to subrule (10), a document may be served by mailing it, w/ a Form 5.1 acknowledgement of receipt card, by ordinary mail or registered mail to the residential/business/postal address of the person to be served.

· Note that this subrule does not apply to certain proceedings (see subrule (10)). 

Rule 12(8): Effective Date of Service

Service of a document under subrule (7) is effective when sender receives (1) acknowledgement of receipt card, or (2) post-office receipt w/ signature of person to be served.

Rule 12(9): Affidavit

If service is effected under subrule (4), the affidavit of service must state that the deponent believes that the address at which the document was left/mailed is the residential address of the person on whom service was to be effected.

Rule 12(10): Limits on substituted service

Subrules (4) to (9) don't apply to (1) family law proceedings for divorce/nullity/judicial separation, (2) subpoena, (3) subpoena to debtor, (4) appointment to examine person in aid of execution, or (5) proceeding for contempt.

In these proceedings, it is important to actually get the writ served personally to the defendant. 

Rule 12(11): If document does not reach person

Even if a document was served under subrules (4) to (9), a person can apply to (a) set aside default judgment, (b) extend time, or (c) request adjournment if it is shown that the document (i) did not come to the person's notice, or (ii) came to the person's notice after the time when it was served or effectively served. 

Rule 13: Service Outside of BC
Rule 13(1)-(2): Service outside BC without leave

Service of an originating process or other document on a person outside BC may be effected without leave if the cause of action falls within Court Jurisdiction and Proceedings Transfer Act, s.10. The originating process must state specifically by Form 6 endorsement which of the actions under CJPTA, s.10 it is claiming. IS THERE REAL AND SUBSTANTIAL CONNECTION?

Rule 13(3): Application for leave to service outside the jurisdiction

If you don't fit w/in CJPTA, s.10, then you must apply for leave to serve ex juris. Convince SC that BC is proper jurisdiction.

Rule 13(4): Applications may be made without notice

You can apply for leave to serve ex juris (1) without notice to the person being served, but (2) must include an affidavit showing (a) the place/country that the person is or may probably be found, and (b) grounds for the application.

Rule 13(6): Time for Appearance

Different time frames for responding to a writ via appearance, depending on location of defendant: 

· 21 days for person residing within Canada; 28 for persons residing in US; 42 for all others.

If you have a time-sensitive case, you can apply to the Court to shorten the time for appearance.

Rule 13(12): Manner of Service Abroad
You can serve a document outside BC under (a) the procedure of the BC Rules of service, (b) the procedure of the law of the place where service is made, or (c) in a state that is a contracting state under the Convention on the Service Abroad of Judicial and Extra-Judicial Documents in Civil or Commercial Matters. RULE 13(13): How to prove service abroad.

· If you are serving abroad look at Section 10 of CJPTA to determine if you need leave. If you don’t need it, get endorsement on writ. Serve in one of three manners provided in BC; other juris; convention.
Appearances

Rule 14: Appearance

An appearance allows opposing party to say "I'm here; don't take judgment against me; I intend to participate in proceeding". You are nothing to litigation until you’ve filed appearance. Gives right to receive docs; participate; have audience. Appearance is NOT admission guilt or agreeing to jurisdiction.

Rule 14(1)(a)-(f): Filing of Appearance

· Entering an appearance to an originating process that is not a petition: file appearance via Form 7 and shall deliver a copy of the appearance to the plaintiff. As long as P says he sent it ( OK.

· Entering an appearance to a petition: file appearance via Form 8 and delivery copy of appearance to P

· You can file the appearance at the registry or by fax

· Appearances received by fax after 4pm shall be deemed to be filed on the following business day

Rule 14(3): Time for Appearance

You must file an appearance w/in 7 days from service of the originating process (writ or petition), unless Court orders otherwise.

Rule 14(4): Appearance after time for appearance

Despite subrule (3), a party may enter an appearance after the time for appearance has expired.

Rule 14(6): Disputed Jurisdiction / Rule 14(6.4): Party does not submit to jurisdiction (if submit materials within 30 days)

Allows a party to enter an appearance to dispute jurisdiction w/o actually submitting to the court's jurisdiction. The party must deliver a notice of motion [applies to writs, SOC, petitions] under subrule (6) w/in 30 days after entering an appearance in a proceeding. Three things to do: Facts alleged not where court has jurisdiction; no jurisdiction over party; court has no juris over party in respect of claim made against party in proceeding (statement of defence).

CJPTA, s.3: Court has juris if: person is P in another proceeding in court to which proceeding is a counterclaim; submits; K; person ordinarily resident at time of proceeding; real/sub connection between BC and facts.

· [s.10]: Real and substantial connection: property rights in BC; contractual obligations, etc [see p.1101].

Rule 14(6.1): Forum Conv Test: Apply for STAY of proceeding – Court ought to decline jurisdiction over party in respect of claim made against party. [Don’t need to apply under 14(6) first, but you should.

Onus is on D – P’s choice not likely to be interfered with. Amchem: Evidence of more appropriate forum must be clear to override Ps choice – “clearly show.” 

In seeking stay, courts will consider: if there is better forum; justice can be done; convenience; cost; clearly established. Action to be tried “closest to actions, parties” – not to be advantage or unfair to one party; loss of advantage (I can’t win).

Spark Aero v. American Mobile: Which is most appropriate? Consider: party’s residence; witnesses; experts; evidence location; where was K negotiated? Executed? Existence of proceedings pending in other juris; location of Ds assets.

Borgstrom v. Korean Air: If it is determined based on the factors set out in s. 3 of the Act that the court has territorial jurisdiction over the proceeding, the court will go on to consider the issue of forum non conveniens, that is, whether or not to use its discretion to exercise jurisdiction. CJPTA, s.11: MUST consider: comparative convenience and expense; law; avoiding multiple proceedings; desirability of avoiding conflicting decisions in different courts; enforcement of judgment; fair/efficient working of Canadian system as whole.

Teck v. Lloyds: The prior assertion of jurisdiction by a foreign court did not oust the s. 11 inquiry. The principle of comity did not require deference to the first court to assert jurisdiction. The existence of foreign proceedings was only one factor, among many, to be considered in a forum non conveniens analysis. Can’t degenerate to “race to courthouse” – s. 11 codifies FNC analysis.

Rule 14(6.2): Disputed Process or Service: Service was invalid ( apply to set aside process or service of process.

When challenged, P must show good arguable cause the court HAS jurisdiction.

Rule 17: Default of Appearance to Writ (DEFAULT JUDGMENTS)

Rule 17(1): Default in filing of appearance

Allows plaintiff to proceed against defendant for default judgment if (a) D has not filed appearance to writ and (b) time for appearance has expired. 

Rule 17(2): Filings Required [Rule 25(3)]
P who wants to apply for default judgment must file (1) proof of service of writ on defendant and (2) requisition endorsed by registrar w/ notation that no appearance has been filed by D. Use PROCESS server!

Rule 17(3): Claim for debt or liquidated demand [Rule 25(4)]
Where P's claim against D is solely for recovery of a debt or liquidated demand (amount uncertain), P may enter final judgment via Form 86 against D for (1) a sum not exceeding that claim, (2) interest entitled and (3) costs. P may proceed with action against any other D. No need to go in front of judge for determination of default judgment - just file form to get debt repaid. 

Rule 17(5): Claim for unliquidated damages [Rule 25(6)]
Where P's claim against D is only for unliquidated damages (amount Uncertain), P may enter (1) judgment via Form 86 against D for delivery of goods, or value to be assessed, and costs, or (2) judgment via Form 86 for value of goods to be assessed and costs.

· Result: Liability decided at DEFAULT stage.

Unliquidated damages: unquantified damages - i.e. personal injury damages, wrongful dismissal damages

· P must file Form 86, but then a trial will proceed to determine damages alone. Form 86 is a desk order. 

Rule 17(7): Multiple Claims

Where a plaintiff has multiple claims against a defendant, the plaintiff may enter default judgment against the defendant for 1 claim, and then proceed to trial against that defendant for the remaining claims. 

Example: A is a former employee of B who has been dismissed w/o notice. A is also owed commissions from the time when he was employed. A sues B (1) in debt for the unpaid commissions and (2) for damages for failing to give reasonable notice. A may obtain default judgment against B for the debt claim, and then proceed with the claim for damages under 17(7).

Rule 17(8): Method of assessment

Where P has obtained judgment of damages or value to be assessed, P may set assessment down for trial. But, unless court orders otherwise, the assessment shall be tried at the same time as the trial of action/issues against any other defendant. 
Rule 17(12): Court may set aside or vary any judgment entered until Rule 17
Miracle Feeds: 3-part test for setting aside a default judgment
1) Failure to file an appearance or defence was not wilful or deliberate

2) Application to set aside default judgment was made soon as reasonably possible upon learning it, or explanation is given

3) That there is a defence worthy of investigation: if debt claim and D owes but has “excuse” – NOT enough. Better to deny you owe money (eg: K with wrong person).

4)    All of these requirements must be established via affidavit material – filed on behalf of D.

Professional Obligations re Taking Default Judgment: If you know that there is a lawyer representing D(even if lawyer is not working on this particular claim), you cannot take default judgment against D until you have contacted that lawyer (PCS, s.12).

Defining an Action

Rule 19: Pleadings Generally: BOUNDARIES of case.
Pleadings: includes a statement of claim, statement of defence, reply, counterclaim, statement of defence to counterclaim, third party notice and statement of defence to third party notice.

· Statement of Claim: Document which sets out the material facts which define your case.

· Statement of Defense: Second pleading which provides defendant's position with respect to how SoC is articulated.

Pleadings should identify the issues, so that they can be narrowed down by the time of trial. 

· Pleadings set out what the case is about, and the positions of each party. 

· Pleadings do NOT set out your full argument. Start broad – then narrow in.

· Pleadings are usually the only documents from your case that a judge will see before trial

· SoD is defendant's chance to tell their story - not simply just to say that the case should be dismissed.

· Pleadings plead key & material facts upon which your claim is based ( they do NOT plead the evidence. 

· Example: Negligence claim ( SoC will plead that the defendant was negligent because she was speeding.  It will NOT plead the evidence regarding that speed (i.e. expert evidence, skid marks, etc). 

· You want to prove material facts pleaded - so keep in mind evidence you will need to call in order to prove pleadings

· BC courts emphasize substance over form - so long as material facts are contained w/in pleadings, form not so imp't

4 functions of pleadings: ("Drafting Pleadings", The Commercial Case, Steven Mulhall)

1) To clearly & precisely define issues or questions in dispute b/t the parties, which are req'd to be determined by Court

2) To require each party to give fair notice to the other of the case it has to meet, so it can prepare for trial

3) To inform the court of the events giving rise to the issues between the parties

4) To provide permanent record of issues raised in the action, so readily available for future litigants and Court of Appeal.

Homalco v. BC: Ultimate function of pleadings is to define issue of fact/law by court – issues for each cause of action. You need elements of cause of action and facts. Identify cause of action and only record RELEVANT material

Murrell v. SFU: Woman fired from SFU – sued for wrongful dismissal – case not pleaded properly – SOD didn’t set out pleading – not enough to say she was fired for cause – should have said she breached K obl’s – sent back to trial division. 

General Structure of Pleadings (see "Drafting Pleadings")

1) Identification of the parties (plaintiff and defendant)

2) Status of and relationship between the parties (i.e. business person, CEO of the corporate defendant, agent, etc)

3) Facts that demonstrate jurisdiction of the Court (i.e. goods were delivered to plaintiff in BC)

4) What, where, when and how things happened 

a. i.e. On such and such a date, A & B entered into an agreement for the purchase and sale of widgets from A to B ("the Agreement")

b. the agreement contained, amongst other things, the following terms (identify key terms at issue)

c. Set out what was done in accordance w/ that relationship – MATERIAL facts only – not chronology

5) Why they happened; what was done wrong

a. Set out what the defendant did or didn't do which (i.e. what breached the agreement - D failed to pay)

6) Relevant Statutes (i.e. Occupiers' Liability Act if a slip-and-fall accident in someone's house or business)

7) Relief sought (i.e. Plaintiff claims as follows: (a) general damages (b) special damages (c) interest, (d) costs, and (e) such further and other relief as this Honourable court may deem just)

8) Place of trial (i.e. Vancouver, BC)

Other points to consider: Schedules of payment, etc.; Presentation of the style of proceeding; Anticipation of defences; Pleading of statutes; Burden of proof; Reference to other pleadings; don't say “The plaintiff alleges…”; Limitation periods.

Rule 19(1)-(2): Contents of Pleadings

19(1): A pleading shall be as brief as the nature of the case will permit and must contain a statement in summary form of the material facts on which the party relies, but not the evidence by which the facts are to be proved. Plead facts, not the evidence.
19(2): No need to plead precise words from a conversation, unless the words themselves are material. For example, in a defamation suit, you would only plead that the D called the P a "liar", not that "D said that P was a good-for-nothing liar".

· 19(5): Separate paragraphs for each allegation. NUMBER the paragraphs.
Rule 19(7)-(8): Inconsistent Allegations and Alternative Allegations

19(7): A party shall not plead an allegation of fact or a new ground/claim that is inconsistent with the party's previous pleading.

19(8): 19(7) doesn't affect right of a party to make allegations in the alternative, or to amend/apply for leave to amend pleadings. 

It's important for pleadings to be consistent - so if you plead alternative claims, then you must specifically state that they're "in the alternative" claims. 

Rule 19(9): Objection in point of law

You normally do not plead law in a pleading.

But Rule 19(9) permits a party to raise a point of law in any pleading, be it SoC or SoD. The purpose of this is to allow the party to bring an app under Rule 34 (Point of Law). To proceed under Rule 34, the pleadings must state the issue to be resolved. 

Rule 19(19): Denial required if fact not admitted / Rule 19(20): General Denial Sufficient except where proving dif facts

19(19): Any allegation of fact in a pleading - if not denied or stated to be not admitted in the opposing party's pleading - shall be taken to be admitted, except as against an infant or mentally incompetent person. 

19(20): Not necessary in pleadings to specifically deny each allegation made in opposing pleading. 

· General denial is sufficient to deny allegations which are not admitted. 

· BUT where you intend to prove material facts that differ from the opposing party's pleaded facts, then you MUST plead your own statement of facts if those facts have not been previously pleaded. Not sufficient to simply deny the differently pleaded facts.

Rule 20: Statement of Claim (Casebook, p. 44)
Rule 20(1): Form

A SoC must be via Form 13. 

Rule 20(2): Delivery

The Plaintiff must either (1) file & deliver the SoC with the writ of summons, or (2) file & deliver the SoC w/in 21 days after the writ has been filed. Note that the filing of the SoC is usually done in consultation with the other party.

Rule 20(3): Altering claim from that endorsed on the writ

A Plaintiff may alter/modify/extend the claim in the SoC without also amending the endorsement on the writ. 

But note that a SoC that advances a claim that is entirely different from that on the writ will result in the action being dismissed (AG of BC v. Georgetti, 1987, BCSC). 

Rule 20(4): Place of Trial

A SoC must show the proposed place of trial.

Rule 20(5): Specific Relief
A SoC must state the specific relief being claimed by the Plaintiff. SoC may also ask for relief in the alternative. If you want damages, SAY SO! Say “general” or “special” – but not necessary to say amount.

Responding to an Action

Rule 21: Statement of Defence and Counterclaim (Form 14, Casebook, p.44)

The SoD is the D's opportunity to tell his side of the story. Don't simply deny. Judge will look at SoD before trial, so use opportunity to explain the case & the key issues. Generally, you will first include a denial in any SoD.

There are three forms of SoDs:

1) traverse (denial)

2) confession and avoidance (that isn’t the whole story), and 

3) demurrer (assuming that’s all right, it’s bad in law).  

An SoD should deny elements (general denials).  There may be specific denials that you will need to provide (i.e. action for breach of K requires specific denial of material facts, Rule 21(3)).

Rule 21(1): Form: A statement of defence must be in Form 14. 

Rule 21(2): Bills of Exchange

In an action on a bill of exchange, promissory note or cheque, a SoD in denial must deny some matter of fact relating to the bill or note (i.e. drawing, making, endorsing, accepting, presenting, or notice of dishonour). 

Rule 21(3): Contracts

In an action for money due under a K, a SoD must specifically deny matters of fact from which D's liability is alleged to arise. 

Rule 21(4): Damages

No denial is necessary as to damages claimed or the amount of damages - but damages shall be deemed to be put in issue in all cases unless expressly admitted. 

Rule 21(5): Delivery [14 day time limit to file SoD]

Where D has entered an appearance via Form 7, the D shall file & deliver a SoD and any counterclaim to the P within 14 days from either (1) the time limited for appearance or (2) the delivery of the SoC [whichever is later]

Rule 21(6): Counterclaim: Where D has cause of action against P as well

A counterclaim must be pleaded separately, in Form 15, and may be included in the same document as the SoD.  A Counterclaim can "plead and rely on the same statements as set out in the SoD…wherefore the defendant asks for the following relief". In a counterclaim, the parties shall be referred to in their original capacities (plaintiff & defendant). Don't use "plaintiff by way of counterclaim" or "defendant by way of counterclaim" unless in accordance w/ subrules (8)-(11) [Counterclaim against plaintiff and another person]. TYPICALLY FILED AT SAME TIME as Statement of Defence.

· In style of claim; “Defendant by counterclaim”

Rule 21(8)-(11): Counterclaim against plaintiff and another person

21(8): A defendant can join a 3rd party in their counterclaim. If they do so, the 3rd party will be referred to as "defendant by way of counterclaim" (21(9)).  Third party has same rights as D. Not necessary to file new writ. 

21(12): Third party becomes D ( must file SOD. 

21(13) Can apply to have counterclaim filed separately.  
Rule 21(14): Where action stayed or discontinued

If the action of the plaintiff is stayed/discontinued/dismissed, the defendant's counterclaim may still proceed. 

Rule 25: Default of Pleading (DEFAULT JUDGMENTS)

Rule 25 is essentially the same rule as Rule 17, except it relates to the failure to file SoC/SoD, rather than a writ.
When looking at Default of Pleadings, check:

1) Does the other side have notice of your intention to take default of pleadings?

2) Type of claim: liquidated or unliquidated? If neither, then apply for Summary Judgment under Rule 18. 

3) Proof of service, and resulting proof of failure of delivery by the opposing party

4) Requisition endorsed by registrar

Rule 25(1): Default in filing and delivering a Statement of Claim 

If P has not filed and delivered SoC and the time for doing so has expired, the court may, on D's application, order that the action be dismissed or make any other order it thinks just.

Rule 25(2): Default in filing and delivering a Statement of DEFENCE 

A P may proceed against D under R25 if (a) D has not filed & delivered SoD and (b) time for filing/delivering SoD has expired.

Rule 25(3): Filings Required

A P who wishes to proceed against D under this Rule must file (a) proof of service/delivery of SoC on that D, (b) proof that D has failed to deliver SoD, and (c) requisition endorsed by Registrar w/ notation that no SoD has been filed by that D. 

Rule 25(4): Claim for debt or liquidated demand [Rule 17(3)]
Where P's claim against D is solely for recovery of a debt or liquidated demand, the P may enter final judgment via desk order in Form 86 against that D for (a) sum not exceeding that claimed, (b) interest if entitled, and (c) costs. P may then proceed w/ action against any other D. Interest is to be computed from the date of the writ to the date of entering judgment (25(5)).
Rule 25(6): Claim for unliquidated damages [Rule 17(5)]
Where P's claim against D is solely for unliquidated damages, P may enter judgment via desk order in Form 86 against that D for (a) damages to be assessed and (b) costs. P may then proceed with action against any other D. 

Rule 25(11): No execution on default judgment where there is a counterclaim DIFFERENCE WITH Rule 17 *******
Unless Court orders otherwise, P can't get default judgment against a D if D has launched a counterclaim. The entire action must be dealt with. ******


Rule 25(12): Judgment in other claims 

If P's claim against D is not referred to in subrules (4)-(7), then P may apply for summary judgment under Rule 18.

Rule 25(15): Court may set aside or vary default judgment

Court can set aside or vary a default judgment (see test in Bank of Nova Scotia v. Ellis, 1981)

1) no wilful or deliberate faulture to file an appearance or defence

2) swift application to set aside the default judgement upon knowledge of it or a reasonable explanation for the delay (note that a court will allow a slip if it is the lawyer’s fault more than if it is the claimant’s fault)

3) a meritorious defence or one worthy of investigation (must be proved through affidavit)

Rule 23: Reply (Form 18)

Reply: Document filed by P in response to SoD. Rarely used, unless something new has arisen in SoD that P MUST respond to by establishing new material facts. 

· Example: Plaintiff alleges breach of contract. Defendant pleads no contract b/c no consideration. Plaintiff files a reply, stating that consideration was paid and what it was. 

(1) Form: A reply must be in Form 18.
(2) Delivery of Reply: P shall file and deliver any reply within 7 days after the statement of defence has been delivered.

(3) Pleading Subsequent to Reply: No pleading subsequent to reply shall be filed or delivered without leave of the court.

(4) Statement of Defence to Counterclaim: Where a counterclaim is pleaded, SoD to it shall be in Form 19 and shall be subject to the rules applicable to statements of defence.

(5) Close of Pleadings: Where no reply to SoD, to a SoD to a counterclaim, or to a subsequent pleading, is delivered within the time allowed, the pleadings are closed and material statements of fact in the pleading last delivered shall be deemed to have been denied and put in issue.

(6) Failure to Reply: Where no reply to a SoD is delivered, a joinder of issue on that defence is implied.

(7) No Joinder of Issue: No reply that is a simple joinder of issue shall be filed or delivered.

Certus Strategies (BC) Corp. v. ICBC (2005, BCSC): Pleadings subsequent to SoD are discouraged except a reply that necessarily and relevantly confronts the defence. The Reply must be responsive to the SoD and should not repeat/amend/clarify allegations contained in SoC or raise a new cause of action.

Rule 22: Third Party Proceedings (Casebook, p.47)

Third Party notices: A Third Party notice can be brought by 2 people: (1) a defendant or (2) someone who is related to the litigation. The TPN says that another party that is not currently a party to the proceeding should be responsible. Use this in order to get some sort of relief that you need from a 3rd party ( you are now part of it.

· Example: P buys (faulty) equipment from D. P sues D, does not know equipment bought from 3P. 

· If D says P did wrong ( counter-claim. [only against P]

· Bring them in ( claim against 3P

· Contribution or indemnity from 3P.

Considerations for the Defendant 

a) Who else should be involved in this action?

a. If against the plaintiff - counterclaim the plaintiff

b. If against someone else - third party them on one of the following grounds:

i. Contribution or indemnity

ii. Connection to original subject matter 

iii. Connected issue

Rule 22(1): Filing a third party notice 

A party of record who is not a P may file TPN in Form 17 if party of record alleges against any person (the "third party") that

1) the party is entitled to contribution/indemnity from 3rd party in respect of a claim made against the party in the action

2) the 3rd party is connected w/ the original subject matter of the action

3) an issue b/t the D and the 3rd party must be determined in order to resolve the action b/t the P and D

Rule 22(2): Contents of a third party notice 

TPN must contain statement with (a) the material facts on which the party issuing the TPN relies and (b) the relief that that party seeks against the 3rd party. 

Rule 22(3): When leave is required

A party of record may file a TPN (a) at any time w/ leave of the court, or (b) without leave of the court (i) at any time before a Notice of Trial is delivered, or (ii) if a NoT has been delivered, at least 120 days before scheduled trial date. 

Rule 22(5): Service and delivery of Third Party Notice

A party who files a TPN must 

(a) serve on each person named as a 3rd party in the TPN 

· copies of that TPN and 

· copies of any previous pleadings if that 3rd party was not a party of record before TPN filing

(b) deliver a copy of the TPN to every other party of record.

Rule 22(6): Application to set aside notice 

Court can set aside TPN at any time, upon application

Rule 22(7): Appearance 

3rd party may enter an appearance in accordance w/ Rule 14 and must deliver a copy of the appearance to every party of record.

Rule 22(8): Statement of Defence

If a 3rd party has entered an appearance, they must file & deliver to every party of record a SoD to the TPN within 14 days of the service of the TPN. 

Rule 22(10): Default of appearance by Third Party 

If a 3rd party has not entered an appearance to a TPN w/in the time limit, the person who filed the TPN may apply for default judgment against the 3rd party. Notice of the application shall be delivered to each other party of record. Default judgment can be given against the 3rd party separately from the rest of the action.

Rule 22(11): Default of statement of defence by Third Party

If a 3rd party has not file a SoD to a TPN w/in the time limit, the person who filed the TPN may apply for default judgment against the 3rd party. Notice of the application shall be delivered to each other partyu of record. Default judgment can be given against the 3rd party separately from the rest of the action.

Rule 22(14): Contribution or indemnity claimed under the Negligence Act
A D who claims contribution (partial liability) or indemnity (full coverage) under the Negligence Act must do so (a) via counterclaim against a P, or (b) via TPN against any other party. 
British Columbia Ferry Corp. v. T&N plc (BCCA): would be “manifestly wrong” if private K b/t P and 3rd parties could work to deprive D of their ability to establish element of proof essential to just resolution of action on which all parties had joined. Court allows TPNs to continue so that issues can be properly resolved [thus allowing D to examine 3rd parties despite the fact that those 3rd parties would not be found liable anyway]. Sometimes you can go outside approach of Big 3 (para 29, p.77).
Rule 19: Particulars [May not have enough info in SOC.]
G.W.L. Properties v. W.R. Grace & Co. of Canada

Facts: Part of the ongoing asbestos litigation. Partix sought by the plaintiff regarding the defence that has been raised by the defendant (WR Grace, a building materials manufacturer), in order to determine whether a Reply was needed. 

Ratio: Partix will not be refused b/c what is sought can or has been obtained on discovery, or b/c what is sought in the demand is best known to the party demanding. 

Ratio: Function of particulars (see Cansulex)

1) to inform the other side of the nature of the case which they have to meet

2) to prevent the other side from being taken by surprise

3) to enable the other side to know what evidence they ought to prepare for trial

4) to limit the generality of the pleadings

5) to limit the issues to be tried, and discovery required

6) to tie the hands of the parties so they cannot raise other issues not included

Rule 19(11): Where particulars necessary

Where the party pleading relies on misrepresentation, fraud, breach of trust, wilful default or undue influence, or where particulars may be necessary, full particulars, with dates and items if applicable, shall be stated in the pleading. 

If the particulars of debt, expenses or damages are lengthy, the party may refer to this fact and, instead of pleading the particulars, shall deliver the particulars in a separate document either before or with the pleading.

Example: If someone pleads that a particular piece of equipment was misrepresented, it is difficult for D to respond unless he knows what words were specifically said, and in what context. ( particulars may be necessary as to the particular allegation.

Rule 19(12): Particulars in Libel or Slander

In an action for libel/slander,       [Defamation: Use actual words and to whom]

(a) the plaintiff  must give particulars of the facts and matters on which the P relies on (i.e. that the words/matter complained of were used in a derogatory sense other than their ordinary meaning)

(b) the defendant must give particulars as to any defence of Truth and/or Matter of Public Interest. 

Rule 19(11.1): Further Particulars – [Demanding better particulars]
Particulars need only be pleaded to the extent that they are known at the date of pleading.  

· BUT further particulars may be delivered after they become known by the pleading party. 

· These further particulars must be delivered w/in 10 days of a demand being made in writing. 

Rule 19(13): Set-off or counterclaim

A D in an action can counterclaim or claim a right of set-off for damages - i.e. D doesn't owe this money to P because D is owed other money from P. 

Rule 19(16): Order for Partix / Rule 19(17): Demand for Partix / Rule 19(18): Demand for Partix not SoP

19(16): The Court may order a party to deliver further & better particulars of a matter stated in a pleading.

19(17): But before applying to the Court for partix, a party shall demand them in writing from the other party.

19(18): A demand for partix is neither a Stay of Proceedings nor an Extension of Time. But a party may apply for an extension of time for delivering a pleading on the ground that the party cannot answer that pleading until particulars are provided. BE SURE TO STILL APPLY STATEMENT OF DEFENCE!  
Rule 19(24): Scandalous, Frivolous or Vexatious Matters

At any stage of a proceeding, the Court may strike out or amend the whole or any part of an endorsement/pleading/petition/other document on the ground that it 

a. it discloses no reasonable claim or defence as the case may be,(McNaughton). BUT most of the time the court will grant amendment and give them time to do it (Horton Bay)
b. it is unnecessary, scandalous, frivolous or vexatious, (Citizens)
c. it may prejudice, embarrass or delay the fair trial or hearing or the proceeding, or

Keddie v. Dumas: Embarrassing means the allegations are so irrelevant that to allow them to stand would involve useless expense and would also prejudice the trial of the action by involving the parties in a dispute apart from the issues.
d. it is otherwise an abuse of the process of the court, [must be plain & obvious]
The Court may also (1) grant judgment or (2) order proceeding to be stayed/dismissed, and (3) may order costs of the application to be paid as special costs. This is a determination made at law when you look at the pleading in question.

McNaughton v. Baker (1988) BCCA: In a motion to strike out a pleading under Rule 19(24), the Court proceeds on the assumption that all the facts pleaded are true. The only question is whether they disclose a cause of action. It is not necessary to adduce evidence to support a pleading before trial. But Court will not strike claims if they can be cleaned up/fixed, i.e. amended

· Usually 19(24)(a) doesn’t succeed, as threshold is quite low. Must be plain and obvious that claim discloses no reasonable claim; must contain radical defect; evidence can only rely on pleadings. Odhavji: “…whether it is plain and obvious that no reasonable cause of action is disclosed – if there is a chance P may succeed he should not be driven from judgment seat – the action should be dismissed only if it is certain or sure to fail due to radical defect.”

Citizens for Foreign Aid Reform Inc. v. Canadian Jewish Congress

· Rule 19(24)(a): Any doubt on the "plain and obvious" test must be resolved in favour of permitting pleading to stand.  Court proceeds on assumption that all fact pleaded are true.  "Weakness of the case" is no ground to strike.  Sole question is whether the P presents a question fit to be tried. 

· Rule 19(24)(b): A scandalous allegation will not be struck if it is relevant to the proceedings.  A pleading is “unnecessary” or “vexatious” if it does not go to establishing the Ps cause of action or dos not advance a claim know in law.  A pleading is “frivolous” if it is unsustainable because of the doctrine of estoppel.

· Borsato v. Basra: Pleadings are meant to be sufficiently articulate to lend some sense to conversation…a general denial or non-admission without more in a SOD in a K case lacks substance, thus rendering it frivolous and therefore vexatious. If struck as frivolous ( risk of default judgment.
Rule 24: Amending Pleadings

Rule 24(1): When amendment may be made

A party may amend an originating process or pleading (1) at any time with leave of the court, and (2) once w/o leave of the court at any time before Notice of Trial is sent, and (3) at any time w/ written consent of all the parties.  

Rule 24(2)-(3): How amendments made 

Unless the Court orders otherwise, a party who amends a document must file a new document (the copy of the amended original w/ the date of the original). The amendment must be dated, identified & underlined. 

Rule 24(6): Service or delivery of amended document

Unless the Court orders otherwise, where a party amends a document under subrule (1), the party shall deliver copies of the amended document to all parties of record within 7 days after its amendment. Where service is req'd under subrule (4), the party shall serve copies on persons req'd to be served as soon as reasonably possible & before taking any further step. 

Rule 24(7): Time for appearance to amended writ or petition

If a party is served w/ an amended Writ or Petition under subrule (4), that restarts the time for entering an appearance (7 days). 

Rule 24(8): Amendments consequent upon amendment 
Where an amended SoC, counterclaim or TPN is served/delivered on an opposing party, the opposing party (a) may amend a previously delivered SoD only w/ respect to any matter raised by the amended document, and (b) must file & deliver the amended SoD within 14 days after the amended pleading is delivered to him/her. 

Rule 24(9): Failure to deliver amended statement of defence 

If the defendant fails to file an amended statement of defence, the defendant is deemed to rely on his original SoD. 

· So it is important to have general denial in the SoD, to cover off any future amended pleadings. 

Other Kinds of Proceedings

Class Actions: KNOW THE CAUSE OF ACTION!

· Class actions bring a number of plaintiffs together in a single action [MEMBERS]

· Sample cases: product liability, consumer protection,, late fees, credit card interest, overcharging

Class Proceeding Act is only 10 years old - since 1996. Before 1996, you could bring a form of a class action under Rule 5(11) [representative actions] (P.1081). Often brought by FN bands via Chief. However, this was a higher standard of claim. 

Rumley v. British Columbia [2001] SCC: Would class proceeding be fair, efficient and manageable method of advancing the claim? Would class proceedings be preferable in sense of being preferable to other procedures? If yes, apply s.4(1) factors.
Class Proceeding Act

· s.1: "common issue" defined as (a) common, but not necessarily identical issues of act, or (b) common, but not necessarily identical issues of law that arise from common, but not necessarily identical facts

· s.2: Act gives right to both Ps and Ds to have action certified as class action

· One member of a class of persons resident in BC may commence proceeding on behalf of members of class

· Person who commences proceeding must make application to judge for certification order & appointment as representative plaintiff

· Application to certify must be made (a) within 90 days after the later of (i) date of last appearance / delivery of SOD and (ii) expiry of SOD, or (b) at any other time w/ leave of court

· So minimum 4 months to have class action certified

· s.4: Class Certification
· s.4(1): Court must certify a proceeding as a class proceeding if the following req'ts are met

· Pleadings disclose a cause of action

· Identifiable class of 2 or more persons

· Claims of the class members raise common issues - whether or not these common issues predominate over issues affecting only individual members

· Class proceeding would be preferable procedure for fair & efficient resolution of common issue

· Representative plaintiff exists who

· Would fairly & adequately represent interests of class

· Has produced plan for proceeding that sets out workable method of advancing class proceeding & of notifying class members of proceeding

· Does not have a conflict of interest w/ regards to common issues

· s.4(2): Test for "fair and efficient resolution": Court must consider ALL relevant matters, including:

· Whether common issues predominate over individual issues

· Whether individual actions would be more efficient

· Whether there are already claims underway in other actions

· Whether there are more/less efficient avenues of resolutions

· Whether a class action would cause more work

· s.5: How to certify a class action
· Application for certification order must be supported by applicant's affidavit (s.5(1)) & must be delivered to all persons who are parties of record and served on any other persons named in style of proceedings (s.5(2)).

· Unless otherwise ordered, there must be at least 14 days b/t (a) delivery/service of Notice of Motion & affidavit and (b) the day named in the NoM for the hearing (s.5(3))

· An order certifying a proceeding as a class proceeding is not a determination of the merits (s.5(7))

· s.6: subclass certification - each subclass has its own representative plaintiff

· s.7: certain matters are not a bar to certification: the Court may NOT refuse to certify certain proceedings, so long as they meet the s.4 requirements

(a) relief claimed includes claim for $$ that would require indv'l assessment after determining common issues; 

(b) relief claimed relates to separate Ks involving different class members; 
(c) different remedies are sought for different class members;

(d) number of class members or the identity of each class member is not known;

(e) class incl. subclass whose members have claims that raise common issues not shared by all class members

· s.8: Contents of Certification Order: Order must give parties clear basis for moving forward in litigation:

(a) describe class in respect of which the order was made by setting out the class's identifying characteristics,

(b) appoint representative plaintiff for the class,

(c) state the nature of the claims asserted on behalf of the class,

(d) state the relief sought by the class,

(e) set out the common issues for the class,

(f) state the manner in which and the time within which a class member may opt out of the proceeding,

(g) state manner in which and time w/in which a person who is not BC resident may opt in to the proceeding, and 

(h) include any other provisions the court considers appropriate.

· s.9: Refusal to Certify - if Court refuses certification, action may still proceed as one or more proceedings b/t different parties - Court may (a) order addition/deletion/substitution of parties, (b) order amendment of pleadings, (c) make any other order it considers appropriate. 

· s.10: If conditions for certification not satisfied
· Conduct of Class Actions
· s.11: common issues will be determined together for a single class

· s.14: certification judge will also hear all apps in class proceeding before trial of common issues

· s.15: court may allow other plaintiffs (other than representative plaintiff) to appear at trial

· s.16: court can allow plaintiffs to opt in/out of class proceeding

· s.19: Notice - sets out how to give notice that a class proceeding has been certified

· s.19(6): sets out requirements for what the notice must do: 

· describe proceedings, names & addresses of parties, nature of relief being sought, how to opt out, how a non-BC-resident can opt in, potential financial consequences, summarize agreements respecting lawyer fees, counterclaims, binding nature of judgment on class and subclass, rights of participation, contact information, etc.

· s.20: requires that notice be given when Court determines common issues, and info regarding steps to take to obtain individual judgment

· s.22: any notice given under this Division must be approved by Court before it is given 

· s.26: judgment is binding on all members of a class who have not opted out

· Aggregate Awards: allows Court to make aggregate award & leave it up to lawyers to divide b/t indv'l Ps

· s.31: provides that aggregate awards are etiher done on an averaging basis or proportional share

· s.32: allows individual shares of aggregate awards

· s.41: Application of Act - this Act does not apply to (a) proceedings that may be brought in representative capacity under another Act, (b) proceedings req'd to be brought by law in representative capacity, and (c) representative proceeding commenced before Act came into force. 

Rule 10: Petitions

Petitions: Summary process; much quicker & cheaper procedure than Writ of Summons; an Originating Application. 

· Brought for certain types of proceedings spelled out in Rule 10(1).  

· Generally used for non-factually contested cases (i.e. no issues on facts)

· No monetary damages

· No XFD or document disclosure

Why use a Writ v. Petition? 

· Petition is much quicker application; you can get into court within three or four months vs 1-2 years for trial

· Discovery allowed under a writ; only affidavits allowed for petitions

· Petitions most commonly used for interpreting legislation and/or contracts

· Petitions allow you to proceed w/ your own evidence - don't need to rely on evidence in other party's possession

Differences b/t a petition and an action:

1) Action is commenced by writ of summons + statement of claim (or endorsement

2) Pleadings are only req'd for actions, and not for petitions (i.e. petitions do not require SOC, SOD, TPN or reply)

3) Petition is only available for specific forms of relief set out in Rule 10(1). 

a. Relief sought will be a declaration of rights or interpretation of a document.

b. Damages are not available in a petition proceeding

4) Petitions are inappropriate for matters where there are seriously contested issues of fact & law.

a. In these cases, an action is the appropriate method of proceeding.

5) In a petition proceeding, pre-hearing discovery is not available. 

a. There is no right on a petition to obtain a list of documents, conduct XFD, issue interrogatories, or conduct examinations of witnesses. 

6) A hearing on a petition will not be in the form of a full trial with witnesses

Rule 52(11)(d): Converting from a Petition to a Writ (ACTION)

Upon application, the Court may order a trial of the proceeding (either generally or on a specific issue), and order that pleadings be filed, and may give directions for (1) the conduct of the trial & pre-trial proceedings and (2) for disposition of the application.

Rule 10(1): Originating application (proceedings that can be begun by Petition)

An application (other than interlocutory application or application for appeal) may be made by originating application where

i. if it is authorized by the court

ii. Interpretation Issue: if sole or principal question at issue is alleged to be one of construction of enactment/will/deed

iii. applicant is the only person interested in relief claimed 

iv. relief, advice or direction sought relates to admin of an estate
v. relief, advice or direction sought relates to the maintenance of guardianship or property of infants
vi. relief sought is for payment of funds into or out of court 

vii. relief sought relates to land 

i. interest in or a charge, 

ii. priority of interests or charges, 

iii. order cancelling a certificate of title, 

iv. order of partition or sale

viii. relief, advice or direction sought relates to determination of a claim of solicitor client privilege

[If application for conversion…] Douglas Lake Cattle Co. v. Smith (1991 BCCA): In deciding whether to (1) make a final determination in a proceeding brought by petition, or (2) refer matter to the trial list, the chambers judge should ask (a) whether there is a dispute as to facts or law which raises a reasonable doubt, or (b) which suggests that there is a defence that deserves to be tried. This is NOT interpretation defense, but a FACTUAL defense.

Rule 10(3): Originating Application by way of Petition

A person wishing to bring an originating application must file a petition via Form 3.

Petitions tend to have more information in them than do Statements of Claim. Petitioner applies for order that [sets out order sought in numbered paragraphs, or attach a draft in numbered paragraphs]:

· Rule or Statute that they are relying upon 

· relief sought

· facts upon which they rely - includes both material facts and most of the evidence.

Rule 10(4): Service

Copy of petition & each affidavit must be served on all persons whose interests may be affected by order. Delivery insufficient.

Rule 10(5): Response ( NOT SOD

A respondent who wishes (1) to receive notice of the time & date of the hearing of the petition or (2) to respond to it must deliver a Response in Form 124 and an affidavit (2 copies to petitioner, 1 copy to every other party of record).

· Puts petitioner on notice: I want to be involved, I want time and dates.

Rule 10(6): Time for Response

The Respondent must deliver a Response within 8 days after their date of appearance. 

Rule 10(7): Reply by Petitioner

Petitioner can file a Reply in response to respondent's response; must do so no later than date of delivery of Notice of Hearing. 

Rule 10(8): No additional affidavits

No additional affidavits other than Petitioner's affidavit and Respondent's affidavit - unless parties consent or Court orders. 
Building the Case - Documents

Rule 26: Discovery and Inspection of Documents (Form 92 & 93; Casebook, p. 120 - Sample List of Documents)

Discovery can often lead to settlement – once you get information - can also lead to summary trial based on affidavits. Court tries to make litigation cheaper by restricting discovery proceedings as well as document disclosure. You must produce all relevant dox, potentially relevant dox, & those dox that may lead to relevant dox (Peruvio v. Guano).  Includes photo, article, sound record, etc.

· Categories: (1) producible because relevant, (2) privileged, (3) no longer in possession

Discovery has a number of purposes: 

1. Obtain information for your case and info about the other side’s case

2. Fill in gaps or missing links in the evidence 

3. Restore the memory/prompt the memory of witnesses 

4. Preparation for cross-examination / smoking gun documents ( rare, but possible.

Documents that must be produced: 

· Documents that are relevant to the action.  This includes both good and bad documents. 
· In Small Claims, you only produce dox you plan to rely on - so naturally, you will only produce dox which are good for you
· In the Supreme Court, you must disclose all relevant documents ("relating to any/every matter")
· Relevance: documents that will advance your own case and will destroy your opponent's case (and vice versa) or documents that may lead a party down the path to that result – BROAD test of relevance. 
· Determining Relevance: The Court determines relevance - not the client. 
· Note that discovery of documents is an ongoing obligation. 
· It is the obligation of a lawyer to deal with discovery. **
Rule 26(1): Delivery of and answer to demand for discovery of documents [Timeframe]

In BC, obligation to disclose is triggered under Rule 26(1). [21 day rule is not that stringent]

· A party to an action may deliver to any other party a demand in Form 92 for discovery of documents which are or have been in the party's possession/control relating to any matter in question in the action.

· The other party shall comply w/ the demand w/in 21 days by delivering a list (via Form 93) of the documents that are or have been in the party's possession/control relating to every matter in question in the action. (Wolansky v. Davidson)

· Until you deliver a demand under Rule 26(1), the other party has no obligation to disclose documents. 

· Listing the Documents: matter of strategy in determining how to list documents. Present documents in best light for your client, while also helping you prepare your case - i.e. do you bury a smoking gun document deep into a list? 

Note: A demand for discovery of documents may be made at any time. But a demand can only be made by one party in an action to another party, which means that the demand may only be made after the action has been commenced, and after the defendants have at least appeared.

Wolansky v. Davidson (1992): "Control" for the purposes of Rule 26(1) means an enforceable right to obtain documents from a person who has possession.  You might not necessarily have the documents, but you have the power to get them.  

· Medical records may not be within the “control” of the party, because disclosure of the documents is subject to the willingness of the possessor (i.e. the doctor) to disclose them, even when faced with an authorisation.  

· An authorisation does not compel a doctor to produce the documents.  

· Consequently, if doctor refuses to produce records, patient may not have an enforceable right to obtain those records.  

· Another factor in decision was that the Master found he did not have jurisdiction to compel P to execute authorisations.

· If shareholder K allows ( you must get them. 

Form 92: Demand for Discovery of Documents

Form 93: List of Documents of (Party)

1) Documents that relate to the matter that are relevant/may be relevant, etc.

2) Documents that have been or are no longer in your control

3) Privileged docs        {Confid: Take steps to prevent them being public}

Rule 26(1.1): Court may order delivery of list of documents

The Court may order that a party deliver to any other party a list of documents that relate to a matter in question in the action ( and that, although not in the possession/control of the party against whom the order is made, are within that party's power.

Rule 26(1.1) extends the requirement to produce to documents within the party’s “power”.  The courts have defined “power” more broadly than “control”, to include documents to which the party has ease of access.  One example is that of documents of a sibling company to which the party has keys and rights of access.  Medical records may not be within the “power” of the party because the party does not necessarily have rights to access to medical records.
It may be possible to rely on both Rules 26(1) and 26(1.1) to obtain medical records, however, the simplest route is to obtain an order under Rule 26(11). This application can thus order a broader list of documents than what's in Rule 26(1) (Sumnar).

Sumnar v. U-Haul Co. (Canada) Ltd. (1998, BCSC): A party will only be held to have documents within its power or possession and control if it holds a majority interest in a company.  However, “power” is broader than “control”, and includes the right of access to documents of a sibling company within a broad corporate structure. 

Rule 26(2): Claim for Privilege 

Where it is claimed that a document is privileged from production, the claim must be made in the list of dox w/ a statement of the grounds of the privilege. 

There are 3 types of privileged documents: 

1) Solicitor-client privilege: communications b/t solicitor & client for the purposes of obtaining legal advice

2) "Solicitor's Brief": Communications created for the purposes or in anticipation of litigation

· Although communications in anticipation of litigation is often called the solicitor’s brief privilege, it is not limited to the solicitor.  It also covers communications between the party and others, so long as the dominant purpose of the communication is the anticipation of litigation.

· Example: Two members of a human resources department may send each other e-mails regarding how they will respond to a dismissed employee’s threat to sue the employer.  Those communications would likely fall within the privilege. IT MUST BE A REAL EVENT!

3) "Without Prejudice" communications: Documents created for settlement purposes; marked w/o prejudice. Settlement negotiations are usually NOT producable. 

Listing Privileged Documents

· Not sufficient to use a boilerplate "we're not disclosing anything because it's privileged" 

· If privileged document, it still must be enumerated ( but ask yourself whether in enumerating it, you are disclosing some privilege. 

Rule 26(2.1): Nature of privileged documents to be described

You must give enough information to the other party in order for the validity of the privilege to be tested, without actually defeating the privilege. Lawyers tend to list as little information as possible, and then let the chambers judge decide.

If you mistakenly receive a privileged document, as soon as you realize that it is a privileged document you are supposed to stop reading it, give notice to the other side that you have it and give notice to the other side of what you intend to do. 

Usually the lawyer asserting privilege gathers the documents in question and the judge will determine whether these are privileged or not, without letting the other party look at them.

Hodgkinson v. Simms [1988] BCCA – Casebook, p.131.

Ratio: Need for full disclosure will rarely displace privilege. Where a lawyer exercising legal knowledge, skill, judgment & industry has assembled a collection of relevant copy documents for his brief for the purpose of advising on or conducting anticipated/pending litigation, he is entitled and required, unless the client consents to claim privilege for such collection and to refuse production. Copies of documents which were created for the dominate purpose of litigation may be privileged even though, in some cases, the originals are not. 

Facts: Plaintiff's solicitor had obtained a copy of 3rd party documents. He argued that the documents were privileged because he had used them to prepare for litigation. Were they privileged? Held: Yes, they were privileged. 

Analysis: 

· First, the litigation brief is almost untouchable.   

· The purpose of the privilege is to allow the lawyer to proceed with complete confidence that the materials he has obtained from his client will not be disclosed to anyone, except with the permission of the client.

· The privilege therefore belongs to the client, not the lawyer.

· The client can waive the privilege deliberately or inadvertently. 

· A litigation brief has two components:

1) Confidential communications with client

2) Litigation brief - i.e. communications with experts, witnesses, etc

· Even though a copy of material may not appear to be clearly privileged, in gathering this material as a lawyer in preparation for trial, this is privileged – importance of the lawyer to be able to review.  

Babcock v. Canada (AG): Amount of information to be included in a description of privileged documents varies, according to the document, but must be sufficiently described so that it may be considered by a chambers judge if challenged. 

· There should be some description: date, description of dox, etc.
Rule 26(1.3): Documents to be enumerated ("Bundling")

Documents which are not challenged must be enumerated in a convenient order & include a short description of each. You generally need to have at least date/title of the document, and some description to assist party in understanding content.

Homalco Indian Band v. BC [1999] BCSC: File can be listed as a “bundle” provided there is a unifying principle underling it & where volume of materials makes individual document-by-document listing too onerous, time-consuming and expensive. Listing and disclosing of documents varies case by case.  A method will meet the requirements if it puts the disclosing party on record as to what it is disclosing. 

Leung v. Hanna: Privileged documents must be described in a manner that "without revealing information that is privileged, will enable the parties to assess the validity of the claim of privilege". 

· Therefore bundling no longer appropriate and each document must be specifically listed. 

· But the case also recognizes that how a document is listed will depend on the document itself - as details of the document may themselves be privileged

· Rule 26(2.1) does not interfere with the privilege of the document

· So, if it can be said that the info which might be used to identify the article [i.e. date, identity of sender, identity of recipient, nature of letter/document] was subject to solicitor-client privilege, then it would be inappropriate and improper to use any of that information to describe that which was listed

Note that there is some discussion as to whether Leung overrules Hodgkinson v. Simms which permits bundles. Hodgkinson was decided before the introduction of Rule 26(2.1). 
· Practical Note: Counsel must determine how best to list documents w/o revealing privileged info. This leads to very conservative approaches, and initially continuing to describe privileged documents by bundles. 

Rule 26(3): Affidavit verifying list of documents

Court can order a party to swear an affidavit verifying that the list of documents is complete. 

Stupid rule because it's ridiculous that anyone could swear that the list of disclosed documents is complete. But Courts will order this affidavit if it thinks that your client is being evasive with regards to their documents. If the client does swear the affidavit, and then is cross-examined on it, and then is wrong, they are shown to be a liar. Under Rule 26(6), the Court can order cross-examination of a party on an affidavit. 

Rule 26(4): Application for Specific Documents

At any time, upon application of a party, the Court may require any other party to deliver an affidavit stating:

1) whether a document or class of documents specified/described in the application is or has been in the possession/control/power of the party delivering the affidavit, and

2) if the document or class or documents is not then in the party's possession/control/power, when it ceased to be in that party's possession/control/power and what has become of it. 
This is an interlocutory application.

Rule 26(6): Cross-examination on affidavit

The Court may order a party to attend and be cross-examined on an affidavit delivered under Rule 26. This is an interlocutory application.

Rule 26(7): Inspection of documents / Rule 26(9): Copies of Documents
A party can allow the other party to come to their offices to inspect and copy the documents.  Note that you can bring an expert or a client with you to inspect (26(7)). 

· Party can request payment in advance for copying the documents for the other party (26(9)).

Rule 26(11): Order to Produce Document / Documents from Third Parties or Non-Parties

You can apply to Court to get documents from third parties or non-parties. This applies especially to medical records and police reports. A Halliday Order holds that the disclosure of medical records will be sent to a patient's lawyer first before it is disclosed to the other party.

Halliday v. McCulloch (1986): Process for dealing w/ "certified copies" of hospital records & resulting claims of privilege:

1) A demand for discovery of documents should be made prior to, or at the time of the Notice of Motion

2) If an order for discovery of medical records is to be made and if there is a claim of litigation privilege, then an order would require the following

i. Delivery by the hospital to the patient-litigant w/in a prescribed number of days, with a cover letter, of complete sets of the certified copies of the records for all parties

ii. Delivery by the hospital at the same time as (i), of copies of the covering letter w/o the required records to all the parties other than the patient-litigant

iii. The compilation from the records of a list of documents by the patient-litigant including

1. a claim for privilege along w/ a statement of the grounds of privilege and

2. a claim that a document should not be produced b/c it is not relevant.

iv. The delivery by the patient-litigant w/in a prescribed number of days to all parties entitled, of the following

1. the list of documents,

2. if ordered, an affidavit verifying the list of documents

3. a set of the certified copies of all the documents except for those upon which a claim for privilege is made or for which it is claimed that a document is not relevant

Rule 26(12): Determining Validity of Objections / Inspection of Document by Court

Allows the Court to inspect a document for the purpose of deciding the validity of the objection.

Rule 26(13): Supplementary List of Documents

Allows the Court to order a supplementary list of documents if it appears that a party has not disclosed a full list of documents, or new documents have come into that party's possession.

Rule 26(14): Party may not use document if not disclosed 

Unless the court orders otherwise, a party cannot enter a document into evidence, or use it during direct/cross, if they haven't disclosed it or produced it for inspection. Similarly, the documents can only be used for purpose of current litigation (Hunt). 

Hunt v. Atlas [1995] BCCA

Facts: Asbestos litigation. Existing law was Kyuquot which held that if documents are produced, there was potential for their usage in other proceedings (no undertaking was required not to produce them)

Analysis:

· Proceedings should be private

· Prima facie obligation to keep dox confidential – don’t use doc production for strategic basis in other proceedings 

· Kyoquot – no implied undertaking, but Court found that there was undertaking not to use in other proceedings

· Bottom line – don’t produce, but this does not supercede other legal, or moral obligations – e.g. if there is fraud, etc. that is contemplated in the documents

Ratio: All documents considered confidential. No need for specific court order b/c already an implied obligation. Party obtaining discovery of document has obligation to proper use of discovery documents only in proceedings in which they are produced unless the owner’s permissions or court’s leave is first obtained.  Such obligations are not to be applied rigidly. ***

Building the Case - Testimony

All pre-trial disclosure procedures (Rules 26-32) are tools w/ common purpose of ascertaining relevant facts and narrowing the issues. The law should encourage the selection of the tool which is likely to achieve best result for least effort/cost

Rule 27: Examinations for Discovery (Form 20) [Casebook, p.151 - sample Appt to XFD; transcript]

What is the point of XFD? 

1) Understand the other party's position – not your chance to tell story!

2) To obtain admissions from the other side that will help your case.

3) To pin down the evidence before it fades from memory and to avoid surprises (know what you are dealing with)

Find out what the other side is trying to prove, assess how credible the other party looks, find out what you have and what you are missing, get them to admit things that are pros for your case, pin down their story – box them in. Can't win case at XFD, but you can lose a case at XFD. Only person conducting the examination for discovery can use XFD at trial, [adverse parties can use it for impeachment purposes]. This makes it important to send the transcript to them, so they can correct anything they haven’t said. 

Transcript Use: (1) Impeach witness who says different things at trial; (2) Read-in Q&A from XFD.

Doucette v. Wee: Use discovery evidence strictly for purpose of court case and no other purposes. Evidence of criminal conduct is within scope. Exceptions or variations to undertaking usually only by court order. Investigating police should NOT have access to transcripts – predominant purpose of taking evidence on discovery is not to obtain incriminating information but to carry on with civil action. 
Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd., p. 183 [EXAM]

Ratio: When can counsel talk to their client, who is being examined? 

1. where XFD to last only one day – counsel & witness should not have any discussion during day, including during breaks

2. where XFD is scheduled for longer than one day, counsel is permitted to discuss w/ witness their evidence given at the end of each day, but have to let the other side know that this is the position you will be taking (can ask whether they have spoken to anyone during the break, if so, who – their lawyer – do they want to change any of the evidence they have given? – put it on the record that they did speak to their lawyer)

3. counsel for the witness should not seek an adjournment during the XFD to discuss the evidence given by the witness – should wait to the end of the day or just before re-examination at the conclusion of the cross-examination

Goal of these rules is to prevent counsel from undermining the credibility of the witness. 

Rule 27(1): Leave of Court not required for XFD

XFD may take place w/o leave of court at any time up to 14 days before scheduled trial date.

If you get new document disclosure after you have already conducted an XFD, do you get to do another XFD? 

· If you merely adjourned the 1st XFD, then maybe

· If you ended the 1st XFD, then probably not.

· Note that other side will probably argue there is no new information in the document disclosure that merits "2nd XFD"

· In any event, a 2nd XFD is not "as of right" if you obtain new document disclosure. 

Rule 27(2): Oral examination under oath

XFD is an oral examination on oath. This means that a court reporter will be present. Lawyers can agree to go off record.

Rule 27(3): Examination of Party adverse in interest

A party to an action may XFD any party adverse in interest 

General Rule: Each party has the right to examine each adverse party. 

· Note that a defendant cannot examine co-defendants, unless the 1st defendant 3rd party claims the 2nd defendant. You need to create an adversity of interest before getting the right to XFD. 

Sutherland (Guardian ad litem of) v. Lucas: Only one XFD is contemplated.

· Heavy onus to justify further XFD

· Examiner must show that the examinee failed to give the examiner the discovery to which he is entitled

· If this test cannot be met, the examiner must show that the complexion of the case has materially changed as a result of 

passage of time; new heads of damage, or intervening events which materially alter the examiner's case ( maybe leading to 2nd XFD. 

Rule 27(4): Examination of director, etc [how to challenge the chosen examinee]

A party may XFD a person who is or has been a director/officer/employee/agent/external auditor of a party.  

· However, that party may apply to Court at any time before XFD for order requiring examining party to examine instead of that person, some other person who is or has been a director/officer/employee/agent/external auditor of party.

· The choice of examinee is the examiner's choice, regardless of who the other party recommends - but the examiner must live with their choice. 

· See subrules (6)-(12) for specific rules regarding individuals 

· With regards to corporate defendants, it is the right of the person conducting the XFD to choose who to examine. See subrule (4) for potential examinees for a corporate defendant.  

Rainbow Industrial Caterers v. Canadian National Railway [1986] BCSC ~ 27(4)
Facts: D brought application to substitute another person at XFD: (1) junior employee selected didn’t know anything about action; (2) person D was naming was in charge of Ks at the time; (3) Corp would be seriously prejudiced b/c junior person who didn’t know anything would be req'd to inform himself of knowledge that other person had; (4) P would not be prejudiced. 

Ratio: Discretion in court to override prima facie right to examine rep choice in order to achieve fairness & balance b/t parties. 

Rule 27(5)(a)-(c): Examination of employees, agents, etc. 

· A party who has XFD any party adverse in interest shall not examine an employee/agent of that adverse party w/o leave of court.

· A party who has examined an employee/agent of another party shall not examine that other party w/o leave of court.

· A party who has examined a person referred to in 27(4) shall not examine any other person referred to in that subrule w/o leave of the court. 

So you only get one shot at XFD of a corporate party, unless you get leave of the court. (see Sutherland above)

Rogers v. BMO: On application to examine second representative, the court should consider: (a) circumstances of case; (b) responsiveness of first witness; (c) nature and relevance of evidence sought; (d) most practical, convenient, expeditious result.
Westcoast Transmission v. Interprovincial Steel [1985] Chambers ~ 27(5)

Issue: Whether adequate/satisfactory discovery has been or can be obtained by rep put forward

Ratio: Admissions on XFD based upon hearsay may be admissible at trial if the witness expressly adopts or accepts the truth of that information. Hearsay evidence is ok – but it is up to the examiner to confirm it will bind the corporation

Issue: Should discretion be granted to allow a 2nd XFD because the 1st XFD was so useless?

Ratio: Test is not a subjective one. The test is whether there has been a full inquiry in all matters relevant to the proceeding. Facts: P had attended XFD and had examined witnesses and still felt that they were getting insufficient answers. Applied for 3rd representative. Defendant said that no one has sufficient witnesses. First person they sought was a particular person and the Defendant said no, should examine Maclennan. To get the 3rd person, they said that they nominated Maclennan and their knowledge was imperfect.  

Ratio: test on whether an XFD has been satisfactory on an application for a second officer is not a subjective test depending on the view of the examiner. The question is whether there has been a full inquiry into all matters which may be relevant to the issues raised on the pleadings, and whether those inquiries have been answered either through the witness’ own knowledge or upon his informing himself. 

Getting a second XFD

· getting a second witness is relatively difficult; as a result, in both parties' interest for party being examined to suggest the best person 

· that way, it’s on the record that you suggested the best person and if they agree to it, then it will be difficult for them to get a second chance to pick another person 

· if you want answers, it’s up to you to push for them as the lawyer

· if you want the answers, can apply under Rule 27(23) and Rule 2(5)(b) to get them 

Rule 27(6)-(12): Corps, Partners, Beneficiaries, Assignors, Guardians/Infants, Mentally Incompetent & Bankrupt

· (6) Where corp is a party, it must disclose name of person to be examined who is knowledgeable concerning matters in question in action
· (7) where partnership is party, one or more of the partners may be examined for discovery
· (8) beneficiaries may be examined
· (9) assignor may be examined for discovery in an action brought by an assignee
· (10) where infant is a party, the infant/guardian/litigation guardian may all be examined for discovery
· (11) where mentally incompetent is a party, his litigation guardian & Committee may be examined for discovery. But the mentally incompetent person may not be examined w/o leave of the court.
· (12) where trustee in bankruptcy is a party, the bankrupt may be examined for discovery.
Rule 27(13): Time of XFD

· XFD by P may take place after time has expired for delivery of SoD of party to be examined. 

· XFD by D may take place at any time after D has delivered SoD

· XFD must happen 14 days before trial, unless leave of court is granted (27(1))

· Generally, XFD is scheduled after discovery has occurred.

Rule 27(14): Place of XFD

Unless court orders otherwise, or parties to XFD consent, the XFD shall take place at the office of an official reporter that is nearest to the place where the person to be examined resides.

Rule 27(15): Examination before Reporter

XFD shall be conducted before an official reporter, who is empowered to administer the oath.

· Note that most XFDs occur in the court reporter's office or the lawyer's office

· Sometimes the parties will fly the witness into BC for XFD. The party choosing to examine the witness is responsible for paying for that witness's travel costs. 

Rule 27(16): Appointment (Notice of XFD) (Form 20)

Where party is entitled to XFD a person, the party may fix a time for the XFD which requires the examinee to attend if:

a) examinee is served personally with a Notice of Appointment in Form 20 at least 2 days before XFD and is given proper witness fees, or
b) examinee is a party to & has a solicitor in the action - and the Notice of Appointment is delivered w/ proper witness fees to the solicitor at least 7 days before XFD. [“Clear” days ( don’t count holidays].

Note that Appointments are used all the day, regardless of whether the other party consents to the XFD. The Appointment informs the court reporter that the XFD is taking place. 

Hanke v. Francis (1982): As a general rule, the P should examine first when the XFDs of both parties are scheduled at the same time by agreement. 

Rule 27(17): Delivery of Notice

Party conducting XFD must deliver copy of Notice of Appointment at least 2 days before XFD to:

a) solicitor for examinee (if examinee is party to & has solicitor in action, and solicitor didn't receive notice under (16(b))

b) every other party of record

Rule 27(19): Delivery of Notice to Solicitor

Where a solicitor receives  Notice under this rule, solicitor must inform examinee req'd to attend, and must pay fees to that person. 

Rule 27(20): Production of Documents
Unless the court otherwise orders, an examinee (and their party) must produce for inspection at the XFD all unprivileged documents in his possession/control relating to matters in question in the action.

Rule 27(21): Examination and Re-Examination, p.158 – Casebook 
XFD is in the nature of a cross-examination.  

· Examinee may not be re-examined on his own behalf, or on behalf of party not adverse in interest to him in relationship to any matter that he has already been examined on.

· After the re-examination, he may be further examined by the examining party. 

· You are entitled to continue examining as long as there are relevant questions to ask – even if it goes to another day!

Rule 27(22)-(23): Scope of Examination / Adjournment to Inform Oneself

Unless the court otherwise orders, an examinee must answer any question w/in his knowledge (or means of knowledge) regarding any unprivileged matter relating to a matter in question in the action. The examinee can be compelled to give the names & addresses of all persons who reasonably might be expected to have knowledge relating to any matter in the action.

27(23): In order to comply with (22), an examinee may be req'd to inform himself. The XFD may be adjourned for that purpose.

Northwest Sports Enterprise Ltd. v. Griffiths (1999): "Means of knowledge" has limited meaning, and must be based on reasonableness. Reasonableness is determined by consideration of:

1) difficulty of process of obtaining information

2) cost in terms of time, energy and money

3) relevance of the information

4) amount involved in the litigation

5) whether informant is the defendant's agent





Rule 27(24): Objections

Where an examinee (or their lawyer) objects to answering a question put to him, the question & objection shall be taken down by the official reporter. The validity of objection may be decided by court - which may require person to submit to further exam.

Potential Objections:      See Transcript, p.151

1. relevance—there should be a connection between the pleadings and the question. 

2. privilege—“my lawyer told me to do that” so you can’t ask questions about what the lawyer asked witness to do.

3. vague or overly broad question—be more specific ( objective….get clarification.

4. confusing question—mixed up dates, mixed up parties, not clear what date/year/parties are being talked about?

5. asking for a person’s opinion or speculation is not an appropriate question—an engineer who is being sued for the work being done; he has to be qualified in what he does; he’s an expert. 

6. misstatement/misleading the witness: “you said (in summary) a, b, c”—lawyer is recapturing this later—you say, “I object, that’s not what the witness said.”

Whistler Mountain Ski Corp. v. Harbers (1997): This Rule requires objections to be voiced and placed on the record at the XFD. However, this does not preclude a party from raising an objection subsequent to discovery although the court will be reluctant to permit it unless the objections are substantive. Ask: Is there an legitimate objection?

Rule 27(25): How the XFD is to be Recorded

XFD shall be taken down in the form of question & answer. Copies of the transcript may be obtained by any party of record, the examinee, or any other person (as the court sees fit) by paying the proper fee.

Rogers v. Bank of Montreal (1985): General Rule: Parties have the right to attend each other's XFDs unless justice demands otherwise. Exclusion may be ordered if (1) evidence covers the same ground and (2) credibility is a factor. In such situations, transcripts should not be produced until both examinations are complete.

Rule 27(26): Application to persons outside BC

This rule applies to people residing outside BC. Upon application to a non-BC-resident, the Court may order XFD of that person at a place & manner it thinks just & convenient. Unless the court otherwise orders, delivery of the Order & Notice may be made w/ payment of fees to the solicitor for that person. 

Filling in the Gaps

Secondary Means of Discovery: These methods allow you to gather evidence supporting your case from a non-party. 

Rule 28: Pre-Trial Examination of Witnesses (Non-Parties) – NOT used often!

The Lawyers' Conduct Handbook says that anyone can talk to any witness. You might know that a non-party has something to say about your case, but they refuse to tell you what they know ( so you can apply to the Court under Rule 28 to examine them under oath. This is one example of an interlocutory application.

Rule 28(1): Order for Pre-Trial Examination of Witnesses

Allows the Court to order a non-party to be examined under oath ( where that person may have material evidence relating to a matter in question in the action. The Court may - either before or after the examination - order the examining party to pay reasonable solicitor's costs (and travel) of the examinee relating to the application & examination.

Usage: 

· Rule 28 examinations cannot be used for a summary trial (unless by consent). 

· They cannot be read into court as evidence

· They can only be used for discovery as part of trial preparation. Do I want to pursue this case?
· Rule 28 examinations can be done at any time - no need to wait for discovery or XFD, though it is recommended that you wait until after discovery.

Sinclair v. March (2001, BCSC): Scope of inquiry under Rule 28 is not limited to issues b/t parties as defined in pleadings - but includes all that is generally relevant b/t the parties. An expert not retained by any party who has material evidence to the litigation may be examined as to facts & opinions. The examination is limited to previously formed opinions and knowledge w/o expectation of engagement in out-of-court preparation or research except for review.  

How to get a Pre-Trial Examination

Rule 28(3): Affidavit in support of application ****

Affidavit must set out 

(1) matter in question to which applicant believes proposed witness's evidence will be material, 

(2) that applicant is unable to obtain facts & opinions on same subject by other means [if proposed witness is an expert retained by opposing party for litigation], and 

(3) that proposed witness has refused or neglected [upon request by applicant] to give a responsive oral/written statement, or has given conflicting statements. 

· If you go for it, you must have been denied!

If proposed witness has already talked to you, you can still apply for Rule 28 exam if W refuses to discuss new issues. 
Rule 28(4): Notice of Application

The applicant must serve notice on the proposed witness at least 7 days before the hearing of the application.

· Notice must set out (1) request for pre-trial examination, (2) name of witness, (3) date of examination

· Respondent has no standing in these applications, and doesn’t receive notice of application ( simply an application b/t applicant & witness (Yemen Salt Mining v. Rhodes-Vaughn Steel No. 4). Scope of inquiry is broader under this rule than 27 – not limited to matters in issue between parties in question but covers all that is relevant to all parties in the action including other Ds or 3Ps.

· Officers and employees of parties may be examined under this rule provided there are reasonable grounds to show the witness has material evidence and there is no harassment. Notice must be served on all interested parties.

Setting up the Examination

Rule 28(5): Subpoena (Form 21)

If you receive an order which allows you to examine a person under Rule 28, you can serve a subpoena (via Form 21) on the witness that requires them to bring (1) any document in their possession/control relating to the action [no need to identify in subpoena the specific document], and (2) any physical object in their possession/control which the examiner might want to enter into evidence at the trial as an exhibit [but the subpoena must identify the object]. 

· All parties may then ask questions (as of right) to the witness at a pre-trial examination. 

Rule 28(6): Notice of Examination

The examiner must give notice of examination by delivering copies of the subpoena to all parties of record not less than 7 days before the day of the examination.  Note that opposing parties don't get notice of application, but do get notice of examination.

Rule 28(7): Mode of Examination (cross-examination)

The witness will be cross-examined by the party who obtained the order ( then may be cross-examined by any other party ( then may be further cross-examined by the party who obtained the order. Similar to XFD.

Rule 28(8): Application of Examination for Discovery Rules

Provides that XFD rules apply to a pre-trial examination ( so witness will be examined under oath, have their documents available at the examination, scope will be any matter in issue in the action, adjournments allow to inform oneself, objections allowed, transcripts recorded & available, applicable to persons outside BC. 

Rule 29: Interrogatories (Form 22)

Tse-Ching v. Wesbild: Interrogatories: used to offset expense of discovery; less broad than XFD; opportunity to get discovery in affidavit form. You can generally get both interrogatories and XFD.  Main Purpose: (1) obtain admissions of fact from opposing party to establish case, (2) provide foundation for cross-exam; (3) secure just, speedy and inexpensive determination of a proceeding on its merits.

· Must not be in nature of cross exam – should NOT include Demand for Discovery dox – should not duplicate particulars – should not be used to obtain names of witnesses – court may allow responses deferred until XFD.

Most litigators will (1) send over list of questions via interrogatories to set parameters for questioning, then (2) do XFD. Interrogatories can help you determine who to XFD. Note that you can do Interrogatories before or after an XFD. 

Scope: Generally more narrow than full XFD. One fact per question!  Interrogatories are more focused questions than XFD ( not designed as a "narrative" of what happened over a period of time, but instead to obtain particular piece of information. Directed towards particular person (i.e. wrongful dismissal case interrogatory would be to fired ee's supervisor). (Roitman)

Form: Answers to an interrogatory are given in an affidavit sworn by the answerer 

Usage: Generally, interrogatories cannot be entered into evidence at trial; instead you'd call the witnesses for direct/cross. Once pleadings have closed, interrogatories are helpful in determining particular pieces of evidence (i.e. damages). Note that if you send an interrogatory to a corporate party, admissions made via interrogatories may not be deemed admissions by the corporation (i.e. if they were given by an individual who was not necessarily a representative), but will be fairly strong evidence. 

Sample Interrogatory for Plaintiff in Personal Injury Accident

· Do you suffer from dementia?

· Do you suffer from any other illnesses?

· Prior to the accident/collision, were you taking any medication?

· Provide a list of the medication that you take

· For each drug listed, please set out how often and the dosage for the drug

· Prior to the date of the collision, when did you last take each drug listed?

· Have you ever been advised by a doctor about the consequences of failure to take your medication? 

· What were you told?

· By whom were you told?

· When were you told?

· Prior to the collision, have you ever jumped in front of a moving bus?

Rule 29(1): Service of and answer to interrogatories (on parties only; no non-parties)

· A party may serve on any other party (or director/officer/partner/agent/employee/external auditor of that party) interrogatories (via Form 22) relating to a matter in question in the action. 

· The person receiving the interrogatories must deliver an answer via affidavit within 21 days. 

· The party serving the interrogatories must notify all other parties of record. 

Service & Delivery of Interrogatories

Rule 29(3): Time for Service (after close of pleadings)

· Plaintiff can serve interrogatories after the time for delivery of SoD by the examinee party has expired.

· Defendant may serve interrogatories after the D has delivered a SoD. 

Rule 29(8): Delivery of Interrogatories to solicitor

You can deliver the interrogatories to the examinee's lawyer - no need to give them directly to the examinee. The solicitor must inform the examinee immediately (29(9)). 

Answers & Objections

Rule 29(5): Objection to answer interrogatory

The examinee can object to an interrogatory b/c of (1) privilege or (2) irrelevance. The objection must be made in an affidavit. 

Rule 29(6): Insufficient Answer to Interrogatory

If the interrogatory is answered insufficiently, you can apply to the Court to require that examinee to submit a 2nd interrogatory or a 2nd XFD (which would be separate from your general right to an XFD). 

Rule 29(7): Application to strike out interrogatory

You can apply to the Court to strike out an interrogatory on the grounds that it is (1) not necessary for disposing fairly of the action or (2) the costs of answering would be unreasonable. In deciding whether to strike out the interrogatory, the Court must take into account any offer by the examinee to make admissions, produce documents, or give oral XFD. 

Rule 29(9): Continuing Obligation to Answer

If the examinee gives an answer to an interrogatory that he later learns is inaccurate/incomplete, the examinee is under a continuing obligation to deliver to the examining party an affidavit with the accurate/complete answer. 

Roitman v. Chan (1994, BCSC) (man dies from car accident; P's family submits narrative-type interrogatories to docs & nurses)

Ratio: Purpose and Scope of interrogatories

1) Must be relevant to a matter in issue in the action

2) Not in the nature of cross-examination – more close-ended questions

3) Should not include demand for discovery of documents – no documentary response required for interrogatories, but they can lead you down that path where you can ask for these documents during discoveries

4) Should not duplicate particulars 

5) Should not be used to obtain names of witnesses, but you can ask for names of people who may be witnesses if relevant to substantial matters in case 

6) Narrower in scope than examinations for discovery – designed for relatively straightforward answers

7) Purpose is to enable party delivering interrogatories to obtain admissions of fact in order to establish his case and to provide a foundation upon which cross-examination can proceed when XFD is held 

8) Only one means of discovery - Court may permit examinee to defer its response until other discovery processes have been completed, including XFD 

Page 179: “All pre-trial disclosure procedures are tools with common purpose of ascertaining relevant facts and narrowing the issues…issues involving extensive research, such as precise chronologies or exhaustive lists, would seem to be more appropriate for more expansive time-frame of interrogatories than XFD. Questions requiring narrative answer are more like in focus at XFD, where counsel can expand on and limit the answers of the witness.”

Rofe v. Kevorkian Interrogatories may not include questions which can only be answered by consulting an expert.

Uukw v. BC: Must have directed questions of fact which the deponent can verify from personal knowledge/experience.

A&B Sound: Names of ex-employees, the date they left employment, the reason they left…are relevant.

· EXAM: “Give example of two questions at Interrogation.” “Here are 5 Int questions…are they appropriate?”

Rule 31: Admissions (Notices to Admit) (Form 23)

Admissions: Allows either party to make admissions, so that certain facts don't need to proven at trial (eliminates need for witnesses). Effective pre-trial procedure which will focus issues at trial. Not true discovery process.

Purpose: (1) allows party to admit a certain fact so no need to establish at trial, (2) establish authenticity of documents

Sample Notice to Admit (for both Plaintiff and Defendant in Personal Injury action)

Plaintiff's Notice to Admit

· On the date of the collision, Mr. Innis suffered a migraine.

· At X time, Mr. Innis took X amount of X drug. 

· Prior to the collision, Mr. Innis was wearing headphones.

· The volume on the headphones was X.

· Prior to the collision, Mr. Innis was driving at X km/hr.

· The School Board has a policy regarding the maintenance of brakes.

· The brakes were maintained on X date.

· The brakes were not operating on X date.

· Following that date, you complained about the brakes.

· The brakes were not fixed following your complaint.

Defendant's Notice to Admit

· Mr. Fitzgerald suffers from dementia

· Mr. Fitzgerald takes the following medications:, X, Y, Z.

· Following X date, Mr. Fitzgerald stopped taking his medication.

· One of the risks of failing to take medication is jumping out in front of moving vehicles.

· On X date, Dr. _____ advised Mr. F of the risk

· Prior to the collision, Mr. F knew that one of the risks was jumping out in front of moving vehicles.

· Immediately before the collision, Mr. F jumped out in front of Mr. Innis' vehicle. 

One Fact per Question! When responding to Notice to Admit, mark "I admit this fact" or "I do not admit this fact b/c…[fact that is being asked to be admitted to is unclear or incorrect - do not state why it is incorrect]" next to each admission.

Strata Plan 1086 v. Coulter: Rule 31 applies only to actions and NOT to petitions under Rule 10 because evidence on an application under Rule 10 must be given by affidavit.
Rule 31(1): Notice to Admit (Form 23) / Scope of admissions

In a proceeding in which a SoD/answer/answer & counter-petition has been filed, a party may request any party of record to admit (1) the truth of a fact, or (2) authenticity of a document specified in the notice.
· Notice to admit must be via Form 23
· The admission will be only used in the proceeding itself - no other purpose allowed

Rule 31(2): Effect of notice to admit (14 day deadline to deny - otherwise deemed ADMITTED)

If you receive a Notice to Admit, you must respond within 14 days, otherwise the sought admission shall be deemed to have been admitted. If you can't make 14 day deadline, get written agreement from other party to extend deadlines.

Options for denying: Recipient party must deliver a written statement that either

a) specifically denies the truth of that fact or the authenticity of that document

b) sets forth in detail the reasons why the party cannot make the admission, or

c) states that the refusal to admit the truth of that fact or authenticity of that document is made on the grounds of privilege or irrelevancy or that the request is otherwise improper. Must also set forth in detail reasons for the refusal. 

Best not to make a blanket denial ( since these procedures are supposed to make trial simpler & more efficient. Give reasons!

Rule 31(3): Copy of document to be attached

Unless the Court otherwise orders, you must attach a copy of the document specified in the NTA to the Notice upon delivery. 

· If seeking authenticity of document ( you must attach to NTA.

Rule 31(4): Unreasonable Refusal to Admit

Where a party unreasonably denies/refuses to make an admission, the Court may order the party to pay the costs of proving that fact/document.  The Court may also award additional costs (as a penalty), or deprive the refusing party of costs, as it thinks just. 

· Don’t just issue a blanket denial.

· Admit matters you don’t intend/cannot dispute.

Blake v. Gill: An unreasonable refusal to admit a fact should be reflected in a PUNITIVE award of costs. Admissions are difficult to secure and the court should encourage their use by imposing costs reflective of unnecessary court time taken due to denial.
Rule 31(5): Withdrawal of Admission

Very difficult to withdraw an admission. A party is not entitled to withdraw:

a) an admission made in response to a NTA

b) a deemed admission under subrule (2) [where 14 day deadline missed] or

c) an admission made in a pleading                           unless by consent or with leave of the court.

Hamilton v. Ahmed: Principles for test to be applied on application to withdraw: (a) Whether there is triable issue which should be determined on the merits; (b) all of the circumstances including whether the admission was made hastily, inadvertently, or without knowledge of the facts; (c) whether the fact admitted was within the knowledge of the party making the admission; (d) is fact true?; (e) is fact one of mixed fact and law; (f) will withdrawl prejudice anyone? (g) has there been delay in making applic?

Squamish Indian Band v. Canadian Pacific: Admissions should be permitted to be withdrawn provided that any prejudice to the plaintiffs as a result is not irreparable and will not result in an unfair process to them, and provided that it is not plain and obvious that the truth of the facts admitted is beyond doubt.

Rule 31(6): Application for Order on Admissions [getting a judgment solely based on admissions]

It is possible to make an application for judgment (or any other application) to the court using admissions as evidence. These admissions may come from (1) affidavits or pleadings, (2) XFD, (3) responses to NTAs, (4) deemed admissions under 31(2). The Court may make any order it thinks just, w/o waiting to determine any other question b/t parties. 

Skillings & Skillings v. Seasons Development Corp (June 1992, BCSC) 
Ratio: NTA will be deemed admitted if respondent doesn't respond or deny w/in 14 day deadline under subrule (2). 

Lengthy NTA sent to D – soliticors responded with simple letter – “unable to speak of facts…will advise of change” – under Rule 31(2)(b) it was defective – P solicitor said not specific denial ( doesn’t meet rules – court found it did not fit within rules ( deemed admitted. Judgment against D!

Skillings & Skillings v. Seasons Development Corp (July 1992, BCSC Chambers)

Ratio: Possible to withdraw deemed admissions if there is a triable issue, and would be unjust to deny defendants the opportunity to defend the matter on its merits. But defendant will usually need to pay P's costs of NTA. 

Keeping the Proceedings on Track - Interlocutory Procedures – SEE flowcharts in casebook, p. 185ff.

Interlocutory: order that is not final ( ongoing until the issues are resolved at trial. Brought in Chambers. 

Rule 44: Interlocutory Applications (see also Rule 51A) [you want the other side to DO or STOP DOING something]

Applications in a proceeding must be brought as interlocutory applications (R.44(1)). 

· File an interlocutory application if you want the other side to DO or STOP DOING something
· i.e. other side refuses to answer interrogatories

· i.e. other side refuses to attend XFD

· Read in conjunction w/ Rule 51A, which created new system for interlocutory apps so they wouldn't clog system. 

· An interlocutory application occurs whenever a party seeks an order from the Court which is not a final order (final order = something which will finally determine the action or proceeding)

· Whether an application is an interlocutory application will depend on the nature of the order being sought. 

· Remember that an application for Rule 18 summary judgment is not an interlocutory application - b/c the applicant is seeking a final order. 

Major Documents in Interlocutory Applications

1) Notice of Motion: Gets things started. File NoM w/ Court; provide copies to other side. Always req'd (R51A(4) & (6))
2) Affidavits: evidence upon which you rely for application. File w/ court & provide copies to other side.
3) Response: Similar to Statement of Defence
4) Response Affidavit

5) Reply Affidavit

6) Notice of Hearing: Sets date for hearing
7) Applicant’s Outline: Argument
8) Respondent’s Outline

9) Chambers Record

**Whether you need all of these depends on the category**

Categories of Interlocutory Applications

a) [Consent (where both parties agree to apply for something together)]

b) Unopposed / without notice (parties do not apply together, but no one specifically opposes application)

c) Less than 30 minutes

d) More than 30 minutes, but less than 2 hours

e) More than 2 hours

Rule 44(1): How interlocutory application must be brought

Applications in a proceeding must be brought as interlocutory applications.

Notice of Motion [Form, Service, Delivery, Time]

Rule 44(3): Notice of Motion (Form 55) See sample on page 206 of Casebook.

A party wishing to bring an interlocutory application must file a Notice of Motion (via Form 55) at or before the time at which the Notice of Hearing is filed under Rule 51A. 

· NoM tells the Court what you want with your application (i.e. Plaintiff wants D to answer interrogatories)

· Note that if you settle, a Notice of Motion may never actually be filed 

· What to include

· Names of parties

· Place of Hearing (Rule 44(11))
· Relief sought

· Rules/enactment upon which you rely for your motion

· Materials that you are relying upon - i.e. affidavits

· If relying on previously-filed affidavits ( must be in Notice of Motion

· Time estimate for interlocutory application hearing [recommended: more than 30 min; less than 2 hours]

Rule 44(4): More than one matter may be included

A party can include claims for relief w/ regard to multiple matters in a single application.

Rule 44(5): Service or Delivery

· If respondent is a party of record, the Notice of Motion must be delivered to them by the applicant (i.e. by fax)

· If any other person (read: non-party) is affected, then (1) copy of Notice of Motion, (2) copy of each affidavit in support & (3) any other notice req'd under Rule 18A(6)  must be served to them under service rules by the applicant

Rule 3(1): Computation of Time for Service/Delivery [Timing of the Notice of Motion]
· If delivery of the Notice of Motion is after 4pm, then it is considered to have been delivered on the following day

· If you deliver on 5pm on Friday, it counts as having being delivered on Saturday.

· Note the importance of faxing

· If the time req'd is less than 7 days, you don't count holidays or weekends

· If the time req'd is more than 7 days, you do count holidays or weekends

· Weekends = Sundays

Response: Rule 51A(2)       Sample on p.209 of the Course materials.

Rule 44(6): Response (Form 124)
A person who receives a Notice of Motion under Rule 44(5) who (1) wishes to receive notice of the time/date of the hearing, or (2) wishes to respond, must deliver (a) a response under Form 124, (b) affidavits in support, and (c) any other notice req'd under Rule 18A(6)  

· Respondent must deliver 2 copies of response to applicant, and 1 copy to any other party of record

· The response informs the Court what the parties are really fighting over

· Form [looks very similar to a Statement of Defense]

· The respondent does not oppose the following granting of relief…

· The respondent opposes the following motions for relief…

· The respondent consents to the granting of relief, as set out in the following paragraphs….

· The respondent will rely on the following affidavits and documents…

· Respondent's time estimate for the application is…

Rule 44(7): Time for Delivery of Response
The Response must be given on the 8th day after delivery of the Notice of Motion

Interpretation Act, s.25(4)
s.25(4): Don't count the delivery date when counting; do count the last (8th) day in counting

· e.g. if you deliver on Friday, day 1 is Saturday 

· Sundays & holidays are included in calculation, b/c time period allowed is over 7 days (Rule 3(1))

· So if the 8th day is a Sunday or holiday, then Interpretation Act, s.25 bumps delivery date to Monday 

Rule 44(8): Reply by Applicant

Allows an applicant to respond to respondent's response (w/ a Reply and Affidavits) if they do so no later than the date on which the Notice of Hearing is delivered. 

Time and Place of Hearing

Rule 44(10): Place of hearing of application

The application may be heard at (a) the place ordered by the Registrar under subrule (14) [urgency/convenience of parties], (b) a place agreed to by all parties or record, or (c) a place where the Court normally sits in the judicial district in which the proceeding was commenced. Gives Court some flexibility in determining the date of the hearing, depending on availability of court registries. 

Rule 44(11): Place of Hearing Must Be Stated

The applicant must state on the NoM the place where the application will be heard.

Rule 51A: Setting Down Applications for Hearings

Getting into Chambers: Tell the clerk if you're unopposed/opposed & time estimate. Unopposed matters go first; then list goes from shortest to longest matters. 2 hour matters are put at the bottom of the chambers list.  If judges become available to take Referrals, then longest matters get heard first. Once the matter has been heard, you will get your Chambers record back.

Rule 51A(5): Date and Time of Hearing (under 2 hours)

The hearing must be set for 9:45am on a date on which the Court holds Chambers, or at any other time/date as fixed by the Court or Registrar. This is the normal Chambers List ( no specific time given.

· Note: If over 2 hours, see Rule 51A(6) - time/date must be set specifically by Registrar.

Rule 51A: Application of this Rule

This rule applies to both originating and interlocutory applications. 

Consent / Unopposed / Contested Matters for less than 30 minutes

· Note: No Outlines required for matters under less than 30 minutes

Rule 51A(3): Setting application for hearing (Form 126)

If you want to set an application down for a hearing, the applicant must file the following with the Court

· 2 copies of the Notice of Hearing (via Form 126) 

· Date

· Place of Hearing

· Whether matter is w/in jurisdiction of the court

· If not w/in jurisdiction, then why not

· the original notice of motion, if not already filed 

· 2 copies of either a requisition or the notice of motion (something that sets out the relief sought)

Rule 51A(10): Documents to be filed w/ Notice of Hearing if application is by consent/unopposed/less than 30 minutes

Applicant must file (1) original of every affidavit & document delivered to respondent that applicant intends to rely upon and (2) copy of every response/affidavit/document that respondent delivered to applicant and will be relied upon by respondent. 

Rule 51A(4): When Notice of Hearing must be filed

The Notice of Hearing must be filed in the Court by noon on the day before the hearing. NO filing ( you don’t get on!

Rule 51A(8)(b): Time for Delivery of Notice of Hearing

The applicant must deliver the Notice of Hearing to each respondent at least 2 days before the date set for the hearing [don't count first & last dates, IA, s.25(4)]



Example of “clear” days.

Rule 51A(11): Documents to be filed by respondent if application is opposed
If application is opposed, then each Respondent must file original affidavits & any other documents that were delivered by that respondent to the applicant, and that the respondent intends to rely upon on the day before the hearing commences. 

Rule 51A(17): Court File need not be brought to Chambers

The Court File need not be brought into chambers unless (a) a judge/master requests it or (2) a party requests the court file by noon on the business day before the hearing. 

Contested Matters - for more than 30 minutes, but less than 2 hours
Same procedure for contested matters over 30 minutes as unopposed/contested matters under 30 minutes, except that you need an Outline for contested matters under 30 minutes. 

Rule 51A(12): Procedure if application is estimated to take more than 30 minutes       Sample Outline, p.210 Coursepack

· (12)(a): applicant & respondent must prepare Outline (via Form 125; Part 1-2 by applicant; Part 3 by respondent ( set out relief sought & factual/legal basis ( generally no longer than 3 pages ( don't include authorities). 

· (12)(a)(i): applicant must deliver applicant's outline to each respondent w/ or after delivery of applicant's reply affidavits and at least 7 days before hearing (if materials delivered on Mon, in court following Wed)

· (12)(a)(ii): each respondent must deliver their outline to applicant & every other respondent at least 2 days before hearing

· Outline must be delivered before the Notice of Hearing (see Rule 51A(8) - 2 clear days req'd)

· Outline ONLY in play for applications > 30 minutes.

· (12)(b): applicant must compile chambers record in secure binder 
· (12)(c): chambers record must contain

· title page w/ style of proceeding & names of counsel

· index

· copy of applicant's outline

· copy of outline of each respondent

· copy of petition or Notice of Motion 

· copy of each response (Form 124)

· copy of every affidavit & every document (other than written argument) that will be relied upon at hearing

· (12)(d): chambers record may contain any of the following

· draft order

· written argument

· list of authorities: [Use if: (a) you have represented opponent; (b) if your case strong; (c) short applications < 2 hours. DO NOT put authorities when you have complex legal argument].

· draft bill of costs

· (12)(e): chambers record must not contain

· affidavits of service

· copies of authorities, including case law, legislation, legal articles or textbook excerpts

· any other documents unless included w/ consent of all parties

· (12)(f): applicant must file 2 copies of Notice of Hearing, original Notice of Motion, 2 copies of Notice of Motion, original affidavit & Chambers Record in order to get onto the Chambers list

· must be filed b/t 9 am on 2nd court day before, and 12pm on day before the date set for the hearing [i.e. hearing set for Wednesday - must file b/t 9am on Monday and 12pm on Tuesday]

· (12)(g): Applicant must delivery copy of Index to Chambers Record to each respondent by noon of court day before date set for hearing

Rule 51A(11): Documents to be filed by respondent if application is opposed
If application is opposed, then each Respondent must file original affidavits & any other documents that were delivered by that respondent to the applicant, and that the respondent intends to rely upon on the day before the hearing commences. 

Contested Matters - for more than 30 minutes, but less than 2 hours
Only difference b/t contested matters for 30 minutes - 2 hours vs more than 2 hours is that w/ more than 2 hours, you must set the date of the hearing with Registry in advance and you must include argument/list of authorities in Chambers Record.  

Rule 51A(6): Date and time if hearing time more than 2 hours
If the application is estimated to take more than 2 hours, the date & time must be fixed by the Registrar. The Registry books 2 months in advance. 

Practice Direction: If hearing is more than 2 hours, you must include your argument & list of authorities in Chambers Record. 

· Problem: no timeline set for this practice directive.

· Best practice is to have a discussion with the other side to establish a schedule for the exchange of arguments

Rule 51: Affidavits (Form 60, Casebook, p. 213)

Ethics Handbook / Rules on lawyers taking affidavits: A lawyer must not take affidavit unless (1) person is personally present, (2) person acknowledges that they are deponent, (3) they give acknowledgment that they understand what is in document, (4) they swear, declare or affirm that everything contained in document is true, & (5) they sign document before you. [RULE 1]
Gwendolyn paperclips the document to the affidavit and asks 3 questions before allowing the person and herself to sign:
· Have you read the document?
· Do you understand it?
· Do you swear it to be true?
People Required for Valid Affidavit: (1) lawyer, (2) deponent [only need interpreter or reader where req'd by R51(5)-(6)]

Lawyer as Witness: [Rule 9]: A lawyer who gives affidavit evidence in a proceeding must not continue to act as counsel in the proceeding unless: (a) evidence relates to a purely formal/uncontroverted manner; or (b) it is necessary in the interests of justice. [Rule 10]: A lawyer who was a witness in proceedings must not appear as advocate in any appeal from the decision in those proceedings, when the lawyer’s evidence may reasonably be expected to be an issuer in the appeal.
Categories to include in an Affadivt

1) Who is the deponent?

a. Example: 
i. I am Cindy Chan, human resources manager. I reside at [insert address].

ii. I am the human resources with the defendant GM and as such, I have personal knowledge of the matters deposed within. 

iii. I have been the human resources manager since [insert date]. In that role, I keep records on every employee of GM. In addition, I review each employee's performance.

2) What is the deponent's relationship to the parties?

a. Example:
i. The plaintiff, Arthur Andrews, worked for GM for 10 years. In his most recent position, he was an assembly line supervisor. 

ii. In his role as supervisor, he was responsible for [insert tasks]. 

3) How does the deponent know about the action? 

a. Example:
i. In preparing this affidavit, I have reviewed Mr. Andrews' employment file. Now shown to me and marked as Exhibit A to this affidavit is a warning that Mr. Andrews received on [insert date] for drinking alcohol on the job.

· Hearsay Statement: I am advised by [insert name], [insert title], that verily believe it to be true that that Arthur Andrews was seen drinking. He told me that in his opinion, Arthur Andrews was intoxicated and was unable to work. 

4) What is the result of the deponent's knowledge?

a. Example: 
i. As a result of the conduct outlined above, I determined that I could no longer trust Mr. Andrews. Consequently, we terminated his employment for cause.

Rule 51(1): Affidavit to be filed

An affidavit to be used in a proceeding must be filed with the Court.

Rule 51(2): Form & content for the affidavit

An affidavit must (1) be in the first person, (2) show the name/address/occupation of the deponent, (3) state the status/relationship of the deponent (i.e. party or solicitor/agent/director/officer/employee of party), (4) divided into consecutively-numbered paragraphs, and (5) may be in Form 60.

Rule 51(2.1): Identifying Affidavits

An affidavit must have this info in the top right-hand corner:

· initials & surname of the deponent in the top right-hand corner

· Sequential number of the affidavit made by the deponent in this proceeding

· Date on which the affidavit was sworn
Example: J. Doe #3


   July 24, 2000. [en. B.C.Reg. 191/2000]

Rule 51(3): Making Affidavits
Sample, p.213f in Casebook

An affidavit is made when (1) it is sworn or affirmed by the deponent, (2) signed by, or marked by the deponent, and (#) the jurat is signed by the person before whom the affidavit was sworn or affirmed.

Jurat: area of affidavit where the deponent & solicitor sign:

SWORN BEFORE ME at the _____ of __________, in the Province of BC, this ____th day of _____, ______.

A Commissioner for taking Affidavits for British Columbia

[Name of Commissioner (please print)]
DEPONENT'S NAME

Levine v. PIS: An affidavit without a jurat is a nullity.

Rule 51(5): Jurat where deponent unable to read [what to do if deponent can't read English]

If it appears to a person before whom an affidavit is made that a deponent is unable to read it, the affiant shall certify in the jurat that the affidavit was read in hi or her presence to the deponent who seemed to understand it.

Rule 51(6): Interpretation to Deponent who does not understand English (Form 60).

Where it appears to an affiant a deponent does not understand English, the affidavit shall be interpreted to deponent by a competent interpreter who shall certify by endorsement in Form 60 on the affidavit that he has interpreted it to the deponent.

Rule 51(7): Exhibit to be marked

An exhibit that is referred to in an affidavit must be identified by the person before whom it is made by signing a certificate placed on the exhibit in the following form:

This is Exhibit ______ referred to in the affidavit of _______ made before me on [date]. 

Rule 51(8.1): Numbering Exhibit Pages

Exhibits, that are referred to in an affidavit, must be numbered sequentially, beginning w/ the first page of the first exhibit, and ending with the last page of the last exhibit: (a) on the original exhibit & on all served/delivered copies, and (b) even the exhibit is not attached to the affidavit. 

Rule 51(9): The person before whom an affidavit is made shall initial all alterations in the affidavit, and unless so initialed, it shall not be used in a proceeding without leave of the court.
Rule 51(10): Contents of Affidavit 

Evidence contained in an affidavit must be that which could be given at trial - so rules of evidence still apply to affidavits. But note modification of hearsay rule for interlocutory matters - it is appropriate & admissible for a person to swear on “information and belief” - but you must state who the declarant is (source of info), and that you believe their words to be true (adoption); what info is.
Rule 51(11): Use of defective affidavit

The Court may rely on any affidavit, notwithstanding any defect in it, if leave is granted by the court. 
Rule 52: Chambers

Rule 52(1): Applications to be heard in Chambers

All originating and interlocutory applications must be brought in chambers. If you aren’t in trial, you are in Chambers.

Rule 52(2): types of matters that can be dealt with in Chambers

Non-exhaustive list of matters that must be heard in Chambers:

· Appeals from masters

· Actions that have been ordered to proceed on affidavits

· Actions from special cases on points of law

· Applications for judgment under Rules 17, 18, 18A, 25 and 31(6)

· Applications to vary or set aside a judgment

· Any other matter permitted in Chambers

Rule 52(4): Failure of Party to Attend

If a party fails to attend a hearing, the Court may require proceed with the case (if it is expedient to do so), but may require proof of service on the non-attending party…Rule 52(5): You can apply to set aside hearing.
Rule 52(7): Chambers List

All applications set down for hearing must be entered onto Chambers List. If you show up and your matter is not on the list, you should go down to the Registry ASAP to find out why and get added to the list. If you're not on the list, you don't exist.

Rule 52(8): Evidence on an Application

Evidence in Chambers will be given by way of affidavit. But the Court may: (a) order cross-examination of a deponent, (b) order direct examination of a party/witness, (c) give directions for further discovery/inspection/production of documents, (d) order an inquiry/assessment/accounting under Rule 32 or (e) permit other forms of evidence to be adduced.
Rule 52(9): Hearing of application in public

Applications will be made in public, unless urgency requires that application be dealt with in private.
Rule 52(11): Power of the Court (read: the Master)

On an application, Court may: grant/refuse relief – adjourn the application – obtain assistance from an expert – order a trial

Rule 52(12): Powers of Court if Notice not Given (Ex parte)
If proper Notice of Motion or Petition was not given, the Master can (1) dismiss the application [unlikely], (2) can adjourn the application, or (3) make any other order that she sees fit

Rule 52(12.1): Orders without notice
If the nature of the application or the circumstances render service of a petition or notice of motion impracticable or unnecessary, or in case of urgency, the court may make an order without notice. 
Rule 52(12.2): Service of Orders Required

If an order is made w/o notice by reason of urgency, a copy of the order & supporting documents must be served by the party who obtained the order on all persons affected by the order.
Rule 52(12.3): Setting aside orders made without notice
On the application of a person affected by an order made without notice, the Court may vary or set aside the order (so first appeal is at Chambers, not BCSC or BCCA)

Rule 52(14): Court clerk takes notes.
Rule 53: Masters, Registrars and Special Referees

· Both judges and masters can hear interlocutory applications ( see note about Injunctions

· Usually, chambers applications are heard by masters unless they don't have jurisdiction over the matter

· No Injunctions: Masters do not have inherent jurisdiction - they have specified authority ( so masters do not have power to hear applications for injunctions b/c this power comes from inherent jurisdiction of Court

· Historically, judge's chambers (Courtroom 31) were quieter than master's chambers (Courtroom 33)

Rule 53(1): Powers of a master

Masters have the powers enumerated in Rule 52(4) to (12).
Practice Directions – Masters – May 22, 1990 and March 7, 1996 (annual practice pg. 691 & 718)**

· Master's Extent of Jurisdiction: sets out 12 areas where a master cannot exercise jurisdiction 

· Mainly - (1) if power has been conferred upon another party by jurisdiction, (2) if it is within the inherent jurisdiction of the court, or (3) final order or determination of facts or law - then master cannot exercise jurisdiction

· i.e. If the power has been conferred upon judge by statute, then master has no jurisdiction

· i.e. cannot dispose of any appeal

· i.e. Master cannot set aside or amend an order of the judge
See page 692 for more!

Rule 53(2): Master as Registrar

A Master can also be a Registrar and has the powers & jurisdiction of a Registrar.

Rule 53(5): Provides an “out” for the Master.

Rule 53(6) - (9): Appeals from Masters (Form 61)

Rule 53(6): Decisions of Masters are appealed to a judge of the BCSC in Chambers.

Abermin v. Granges: Interlocutory rulings by a master which are final orders or which raise questions vital to the final issue of a proceeding require a re-hearing on appeal. On a re-hearing, a judge may substitute his discretion for the discretion exercised by the master. Unless an order is made permitting the adduction of fresh evidence, a re-hearing will proceed on the record before the master. An appeal from a master’s order in a purely interlocutory matter should not be entertained unless order was clearly wrong.
Esteban Management v. Edelweiss: An appeal from a master's decision was to be made directly to a judge in chambers. An appeal should be limited to a review based on the material before the master. It would be anomalous to allow parties in litigation before a master to relitigate issues anew before a judge in chambers when they could not do so if the application was originally heard in chambers. It may be appropriate to hear new evidence in some circumstances, but the application must set out the circumstances justifying new evidence.

Rule 53(7): Appeals are brought by filing Form 61 and must be filed within 14 days of the master's decision
Rule 53(8): There must be at least 2 days between the Notice of Appeal, and the hearing. Abridged process b/c (1) all materials are before the Court already, and (2) the parties need to get on with the process

Rule 53(9): While proceeding is under appeal, it does not mean that the proceeding is stayed. So if the order is to produce documents within 10 days - but the Appeal deadline is 14 days - you want to file your Notice of Appeal before the 10 day deadline is up since that order is still good.

Fat Mel's Restaurant Ltd. v. Canadian Northern Shield Insurance Company 
Facts: Interlocutory application. D applied for an order that P post security for the costs. Chambers granted the order. P appealed to BCSC and then to BCCA. Held: BCCA upheld chambers judgment, as master correctly interpreted scope of power.

Issue: Test for appealing master's decision.

· Most of these interlocutory applications are discretionary decisions on the master's part

· An appeal should not be entertained unless the master's decision was clearly wrong

· However, where ruling of the master raises questions which (1) are vital to the final determination of the case, or (2) results in one of those final orders which a master is permitted to make, a re-hearing is the appropriate forum

· In latter situations, even where there is exercise of discretion, judge may properly substitute own view for master's

Rule 35: Pre-Trial Conferences (Whitebook, p. 756 - Pre-Trial Conference Report)

PTCs are mandatory in some instances - esp. if you have a long trial. Similar to interlocutory applications. PTCs deal with procedural issues that may or may not have been a problem yet - but operate to prevent the litigation from getting bogged down.

· Time: Usually happen 1 or 2 months before trial

· Who hears a PTC: Held before a Master or Judge. Master/Judge will ensure that all documents have been exchanged; orders are being complied with; etc.

Rule 35(1): Request for Pre-Trial Conference

Either party may ask for a PTC, after having delivered or received a notice of trial. You must file a requisition with the Registrar for the time/place of a PTC.

Rule 35(2): Order for Pre-Trial Conference

The Court may request a PTC.

Rule 35(3): Agenda for PTC

The PTC shall be attended by the parties' lawyers, or the parties themselves, and will go over:

· Simplification of the issues

· Necessity or desirability of amendments to the pleadings
· the possibility of obtaining admissions which might facilitate the trial,

· the quantum of damages, [and could damages be severed, and dealt with at a separate trial?  Expert reports?]

· fixing a date for the trial, and

· any other matters that may aid in the disposition of the action or the attainment of justice.

Rule 35(3.1): Interlocutory Application at a Pre-Trial Conference

Interlocutory applications can be dealt with at the same time as a PTC. Rule 44 applies to the interlocutory application.


Rule 51A does NOT apply to PTCs.

Rule 35(4): Orders following PTC

The following orders may be made by a judge/master at a PTC w/ or w/o application of a party:
· the trial, or part of it, be heard by the court without a jury, on any of the grounds set out in Rule 39 (27),
· the pleadings be amended or closed within a fixed time,

· a party file and deliver, within a fixed time, to each other party as specified by the judge or master, a list of documents or an affidavit verifying a list of documents in accordance with the directions that the judge or master may give, 

· interlocutory applications be brought within a fixed time or by a specified date,

· a statement of agreed facts be filed within a fixed time or by a specified date,

· a general application for directions be brought within a fixed time or by a specified date,

· all procedures for discovery be conducted in accordance with a schedule and plan that the court directs, and the plan may set limitations on those discovery procedures, 

· the obligation to pay conduct money to any of the parties or persons to be examined be allocated in the manner specified in the order, 

· a party deliver a written summary of the proposed evidence of a witness within a fixed time or by a specified date,

· the parties attend a mini-trial [obtaining non-binding opinion about an issue] or a settlement conference,

· experts who have been retained by the parties confer, on a without prejudice basis, to determine those matters on which they agree and to identify those matters on which they do not agree, 

· the action be set for trial on a particular date or on a particular trial list, subject to approval of Chief Justice, and 

· the trial be adjourned,

· and, on making an order under this subrule, judge or master may give other directions that he thinks just or necessary.

Rule 35(7): Pre-Trial Judge May Preside

Judge who presides at a PTC is not seized of the action. A trial of the action may be heard by the PTC judge or any other judge.

Rule 35(8): When Judge Shall Not Preside

A judge who has heard a mini-trial or who has attended a settlement conference must not preside at trial, unless all parties of record consent.

Orders and Injunctions

Rule 41: Orders – BC Annual Practice, p.285.

Key Thing to Remember: Difference between the Order and the Reasons for Judgment:
· Reasons for Judgment received from judge is simply her explanation of the order, but is not the actual order
· Read the Reasons to understand the logic behind the order
· Order: relief given by the court (i.e. Party A must produce Document 1 to Party B)
· Order is effective as soon as it is made by the judge

· Doesn’t contain the rationale for making the order.  It is a very concise document.

· For every application, you should try and have an order put in place so there is a record
· In some jurisdictions, the court drafts the order (mostly civil jurisdictions)
· But in BC, one of the parties must draft the order based on what the judge has said
· General Rule: The party who wins the application is the one who drafts the order
Desk Orders

DO is an order which does not require parties to appear before a master or judge. In such cases, the order is either granted or approved by the court registry.  Where a desk order is permitted, it is not necessary to appear in court before a judge or a master.  

Effect? A desk order generally has the same effect as a court order granted by a judge.   The caveat is that certain types of orders are treated differently from others.  The differentiating feature is not whether they were granted by a desk order or by a judge, but how they were obtained.  

· For instance, orders granted after a contested hearing must be appealed to the next level of court.  

· Typically, orders granted without notice can be set aside on an application to court. 

Consent Required? Desk orders do not necessarily require the parties’ consent, although orders by consent are almost always desk orders.  It is rare for the parties to speak to a consent order.  Some desk orders are made without consent.  

· A consent order has the same effect as an order granted in court and must be appealed.

Some examples of desk orders made without consent are:

1. order for substituted service;

2. garnishing order before or after judgment;

3. default judgment, under R17 or R25* (Form 86)

· where the claim is for a liquidated claim, or 

· where judgment for liability will be granted by desk order, but quantification of damages will be referred to a judge.

A party wishing to appeal one of these above desk orders would apply to Court to set it aside, rather than having to appeal it.

Rule 41(8): Drawing up and approving orders

An order may be drawn up by either party. Listen to judge, take good notes, and make sure the order says what you need it to!

Unless the court otherwise directs, the order must be approved in writing by all solicitors or counsel, and then left with the registrar to have the seal of the court affixed. Only clear orders will be enforced.

· Note: once order has been pronounced, counsel is obligated to sign the order

· Lawyer at time the order was pronounced has a remaining obligation to sign if it represents what the judge ordered, regardless of whether they have been fired or not

· It can take from days to multiple weeks for the court to get around to signing off on the order

· Practical note: if it’s urgent to get the written order entered immediately, you can (1) come to the court with a draft of your order ready or (2) write a letter to the court explaining why you need it on a rush basis

The order need not be approved by a party who has not consented to it & who did not attend or was not represented at trial.

· Parties will either (1) consent to the application (2) object to the application or (3) take no position on the application
· If you take no position, then you don’t have to sign off on the order
· [You also don’t need to sign off if it is an ex-parte order, discussed below]
Rule 41(9): Unless the rules otherwise provide, an order shall be in Form 42, 43, or 86.
Dispute over the Form of the Order: What to do

1. Go back before the judge 

2. Go before the registrar who does “settling the terms of the order” (preferred method)

· Master simply looks at the reasons for judgment to see whose interpretation is right

· OR looks at the Clerk’s notes

Dispute over Substantive Issue in the Order

3) If dispute occurs before order is entered - go back to the judge; judge has authority to reconsider order.

4) If dispute occurs after order is entered - you must appeal.

Rule 41(14): Date of order is date it was pronounced.
Rule 41(16): Application by consent / Rule 41(16.2): Consent Order

Not every application must be in an oral form before the court. Consent orders can be made via desk orders. The parties may make an application for an order by consent under (16) by filing (a) a Form 56 requisition, (b) a Form 56A draft order and (c) evidence of consent. If the Registrar is satisfied that the req'ts for a (16) consent order have been met, the Registrar may (i) enter the order, (ii) refer the application to a judge or master.

· Note that desk orders can take a while. Your alternative is to ask the other party not to take a position on the application - if the other party doesn't sign the order, it will simply be entered. 

Rule 41(18): Settlement of Orders

If one or more of the parties does not approve the order, then you can apply to the Registrar to settle the order. The Registrar may refer the draft order to the judge or master who made the order. Note that if the parties approve the order, it is unnecessary to have the order settled. 

· Consent Dismissal Orders: Both parties agree action should be dismissed – Form 43.

Rule 41(24): Can correct orders before order is entered – did judge make error? Note than once judgement is entered, it is over! You would then have to appeal to the BCCA.
Rule 56: Contempt of Court [what to do if someone fails to comply with an Order] 
Rule 56(1): Power of Court to Punish

Two possible punishments for contempt: (1) fine and (2) committal (prison), or (3) both.

Rule 56(2): Corporation in Contempt

If corporation wilfully disobeys order (1) fine, (2) committal of directors/officers; (3) imposition of fine upon directors/officers.  

Rule 42(21): Stays of Execution

Stay of Execution: A stay of enforcement of an order. You can ask for this at the time the order is granted or afterwards. 

· Example: If some legislation is declared unconstitutional, you can request a Stay of Execution for a certain period of time to allow the legislation to be adjusted.
Three Part Test for a Stay [same test as that for Injunctions]

[Most commonly for a stay pending appeal, but generally the same as the test for an injunction]

1. Is there a serious question to be tried?

2. Irreparable harm (re nature of the harm, not the magnitude of the harm)

· Is there some harm that will be suffered that cannot be easily compensated in money afterwards?

3. Balance of convenience

· Practically speaking, this is what all injunction arguments come down to

· The first two requirements are pretty easy to meet

Rule 42(21)(a): Court may order Stay of Execution or Payment Instalment Plan
The court may, at or after the making of the order, (1) stay the execution of the order until such times as it thinks fit, or (2) provide that an order for the payment of money be payable by instalments.

Rule 41(21)(b): Failure to pay instalments will accelerate payment
If you miss an instalment, then the balance of the money remaining unpaid under the order is (at that time) due & payable w/o notice to the judgment debtor (accelerates payment; maintains the status quo).

Rule 41(21)(c): Party may apply for stay of execution  

A party against whom an order has been made can apply for a stay of execution or other relief on grounds with respect to which the supporting facts arose too late for them to be pleaded, and the court may give relief it considers just.

· Not limited to previously-pleaded facts!

Injunctions
Injunctions: when you are trying to stop something from happening (prohibitory), or commanding an action (mandatory). 

· Is there some state of affairs that is going to change between now and when something is decided?

· Important to have the evidence which justifies each step of the three-part test 

· Law and Equity Act, s.39: Provides the court with authority to grant I/I.

Time Periods for Injunctions:

1. Interlocutory Injunction – lasts up until the trial [can be sought at any time]

2. Interim Injunction – for set period of time

· Often granted until the court can hear a full argument for the interlocutory injunction

· Commonly done ex parte
3. Permanent Injunction [must be pleaded in SoC]
Important to Consider: What relief is going to be available?  If you think about the relief up front, then you will know whether you need some kind of injunctive relief.

TCT v. Norden 1999 BCJ 2318: Goals of I/I: What is just and equitable in all circumstances of case? Basic I/I to ensure P’s rights not nullified or impaired by time of trial. Be careful to limit to reasonably necessary to protect interests.

Who can hear an Injunction? (Judges only)

Only judges can hear an application for an injunction, as the power to hear an injunction is within the inherent jurisdiction of the Court. Masters do not have inherent jurisdiction - only specified authority - so Masters cannot hear injunction applications. 

Rule 44, 45, 46, 51 and 52: Interlocutory Injunctions

· See above for discussion on Rule 44 “Interlocutory Application.”
Rule 45: Injunctions

Rule 45(1): In SOC/Writ when setting what you want, you don’t HAVE to put in desire for I/I ( but you should!

Rule 45(2): Application for I/I may be made before commencement of proceeding – but rarely done.

Rule 45(3): If application made without notice ( interim injunction. You may have to come back later and reapply after.

     NOTE: Applicant seeking relief must have clean hands: be completely honest and candid – if not ( fatal!

Rule 45(6): Undertaking as to Damages

Unless Court otherwise orders, an order for an interlocutory or interim injunction shall contain the applicant’s undertaking to abide by any order which the court may make as to damages.

· If P fails in action on merits and injunction should NOT have been granted – P has undertaken to pay damages as a result of the injunction. 

· Professor Allison puts these in affidavit as warning/notice to her client.

· Defendant must prove what damages must have been.

· This essentially creates a cause of action (there is an undertaking which can be sued upon)

· The court can order security to be granted for the undertaking

Short Leave Application: where you ask the Court to abridge time periods contained in rules to rush application. Common application during interlocutory injunctions.
Note: Always need to look at parties involved, b/c they will have different approaches (i.e. commercial party or government?).  If government involved, there is public interest component that comes into irreparable harm & balance of convenience factors.

R.J.R MacDonald Inc. v. Canada (AG): Three-part test for granting an injunction

1) Serious question to be tried 

· Should be decided based on common sense and review of the merits

· If you don’t meet this branch, then go no further 

· Look at the applicant – must merely show they have fair case – low threshold. Is it vexatious/frivolous?

· Threshold is low unless: (a) Mandatory injunction or injunction that will amount to final determination of issue; (b) Question of constitutionality ( need strong case of merits.

2) Irreparable harm (nature of harm ( not magnitude of harm)
· "At second stage, applicant is required to demonstrate that irreparable harm will result if relief is not granted. Irreparable refers to the nature of the harm rather than its magnitude.”
· Looking at the applicant generally
· Whether refusal to grant injunction could so adversely affect applicant’s interest that it can’t be remedied
· What are the non-monetary ramifications?
· The nature must be such that it will be devastating to the applicant
· If this part fails, then go no further
· Courts are pretty liberal at this stage because the real consideration is of the balance of convenience
· International Forest 2000 BCJ: Irreparable harm if business can show it will lose significant market share. Blockading ( interfering with ongoing business activities ( irreparable harm. 
3) Balance of convenience (CBC) ( favours granting injunction 

· Look at both sides together here

· This is what the court really cares about

· Most cases are decided at this stage

Canadian Broadcasting Corporation v. CKPG Television Ltd (BCCA)

8 factors to consider in the balance of convenience [include this in your affidavit]

1. Adequacy of damages as remedy for applicant if injunction is not granted, and for respondent if injunction is granted
2. Likelihood that if damages are finally awarded they will be paid by either side
3. Preservation of contested property
4. Other factors affecting whether harm from the granting or refusal of the injunction would be irreparable
5. Which of the parties has acted to alter the balance of their relationship and so affect the status quo
6. Strength of the applicant’s case
7. Any factors affecting the public interest
8. Any other factors affecting the balance of justice and convenience
International Forest v. Kern: The balance of convenience favoured International because the actions of the protestors interfered with International's lawful right to harvest timber.
Main Consideration: What best maintains the status quo?

a. Which party took the step that first brought about an alteration in the parties’ relationship leading to the allegation of the breach of a right?

b. Which party did the thing which is said to be actionable?

c. What is the nature of the conduct that is said to be wrongful, and which is continuing when the interim injunction application is made?

· If you have innocent third party who will be affected if injunction not granted ( mention it! Courts do not like innocent 3Ps being negatively impacted.

Onkea Interactive Ltd. v. Smith et al (2006, BCCA): [in the Casebook, p.216ff]

Despite SCC ruling in RJR, the BCCA uses a two-pronged test: (1) Applicant must show there is a fair question to be tried as to existence of breach and right; (2) Applicant must show balance of convenience favours granting injunction – the issue of irreparable harm is bound up in the issue of BOC. 

· Practical Consideration: This difference can be very important – as a lawyer, you need to argue both sides (2 or 3 prong)! If test is 3-part: No irreparable harm ( NO I/I granted. But if 2-prong and no irreparable harm ( could still be granted! 

· How to deal with it? If your client has not suffered irrep…you want 2-prong ( bury it! If your client has strong case of irrep…prepare for 3-prong ( highlight it and emphasize!

· Irreparable Harm of 2 types: (1) Harm that cannot be quantified in monetary terms, such as permanent market loss or irrevocable damage to business reputation; (2) Harm that cannot be compensated – for example, award of damages may not be collectible (para. 18). 
· Merrill Lynch (2000 BCSC 1889): ML applied for injunction for 2 investment brokers who formerly worked for ML at their Trail, BC branch – competed with ML in Trail – court granted injunction to stop them from competing with ML within 10 kms. 
· They had written contracts affirming a breach = irreparable harm!
· ML casted themselves as independent organization acting in Trial (brilliant!) – they were the only full-service investment corporation in Trail – convinced court to look at branch in isolation! 2 brokers represented 33% of their business. 
· Merrill Lynch v. RBC: Ds left Cranbrook/Nelson P offices – they had not written Ks as in ML case above – 60% of clients moved.
· Court did NOT grant injunction: no written Ks saying breach = irreparable harm; competition ripe in investment business; both parties huge companies; can be remedied by $ ( damages could fix the problem!
What do you Need?

· Timing

· Am I going to be outside hours? Only do so in extreme situations!

· Will I give notice to other side? If not, be careful! First Q judge asks is why no notice? Urgency is ONE option.

· Writ is common and helpful. Forms skeleton for affidavit (can be helpful if you are rushed or put off your game).

· Notice of Motion: Should set out sought Injunction.

· Draft Order: Attach it! Expedites proceedings. Must contain undertaking as to damages; say you want Injunction to last until trial; explain how D can apply to set aside Injunction; Explain who is enjoined from doing what.

· Supporting Affidavits: Short leave Requisition – sets out what time frames will be. Notices of Hearing are not necessary – but you should have one prepared.

· Affidavit evidence: If no notice ( full disclosure of all facts. Reasons for urgency. Basis for claim. Cause of Action and Evidence. Should address UH and BOC. Address 3 prongs with 3 headings.

· What is relationship between parties?

· Are there documents? (Contracts in ML case regarding agreement on Irreparable Harm). 

Getting to Court: (a) File documents yourself; (b) Get court order ( file with registry; (c) Serve court order. 

Ex Parte Orders (a.k.a. "application without notice")

Ex parte orders are often made in injunction cases, where the matter is so urgent that you don’t want or don’t have time to get the other side’s appearance on an application.

Professional Conduct Handbook, chapter 8 s. 21 

In ex parte proceedings, the lawyer shall inform the court or tribunal of all material facts known to the lawyer which will enable the court or tribunal to make an informed decision, even if the facts are adverse to the interests of the lawyer’s client.

· You must present both sides so that the balance of convenience can be weighed

· First ground of attack for an ex parte application is usually based on something the applicant didn’t present (some fact or case that wasn’t presented)

Two Parts to an Ex Parte Application
1) Is there a good reason why the other side shouldn’t participate?

· Is it because they might destroy something?

· No time to get a hold of them?

· Cannot get a hold of them?

2) Why is it on a rush basis?

Rule 51A(9): Documents to be filed with the Notice of Hearing if the application is Without Notice

If the application is to be made without notice, the applicant must file with the Notice of Hearing:

1) the original of every affidavit, and

2) the original of every other document that

1. has not already been filed in the proceeding, and

2. is to be referred to at the hearing.
Rule 46: Detention, Preservation and Recovery of Property Orders (aka Anton Pillar Orders or "civil search warrants")

Anton Pillar Order: Grants the party to get the records or documents you need, or preserve/get an asset, from the other party. Often used for computer records. Exceptional remedy – a “super-injunction”. Obligation to act in good faith. Anton Pillar orders are often set aside because parties usually screw up. They're always made without notice, but the opposing party can apply to have it set aside. Look to see if there is another way to deal with this if applying to set the order aside.

· High onus on counsel to ensure order properly executed AND maintained. Damages are severe for faulty execution of Anton Pillar Orders! 

· Rule 46 used in conjunction with Rule 45. 

· 46(3): Court may allow someone to take allowance from income/property.

· 46(4): May order transfer of specific property. 

Anton Pillar KG v. Manufacturing Processes Ltd. and Others: Justifiable only in the most exceptional circumstances!

P found out agents planning to supply rival company with their info. If they sued or brought action – agents would destroy evidence. 
Three – part test (stricter than the general injunction test)
1. An extremely strong prima facie case

2. Evidence of serious potential or actual damage

3. Clear evidence of possession of what you are looking for – real possibility they will destroy material

Safeguards (see Grenzservice Speditions Ges.m.b.H. v. Jans, 1996 129 DLR (4th) 733).

· An explanation of the order in everyday language

· Should have the opportunity to respond and to get advice (don’t want to give out privileged info)

· Right to solicitor-client privilege – do NOT take privileged documents!

· Should be conducted during regular business hours

· Delivery to the defendant of all “materials” filed in support of the order

· A statement specifying who the people who may conduct the search and who may seized the defined things – minimum extent necessary to achieve purposes.

· List of all things copied and seized to be approved by defendant

· Receipt for all things copied and seized

· Need a supervising solicitor and he MUST tell them they have right to close door – must be written! Must explain refusal may lead to contempt of court. Must tell D he has right to call his lawyer. 

· Written report by supervising solicitor to the court after execution with a copy to the defendant 

· Undertaking as to damages 

· Policy attendance only to prevent a breach of the peace

· Order must prohibit parties from removing, destroying, altering materials. 

Direct TV v. Gray (2003 BCSC 1509): A/P successful: D website offered members access to software files – granted A/P to seize computer – it could be eliminated with one keystroke!

Netsmart v. Poelzer (2002 ABQB): N computer support company – D consultants set up business identical to N – N got A/P order – seized equipment – D wanted to set aside A/P: “…took home and business computer!” Court said too bad…you worked out of your home…hard to tell the difference…files could be on one or both computers.
Mareva Injunctions

An injunction to prevent the disposition, disbursement or removal of a certain asset by freezing them. Essentially a pre-judgment remedy (b/c the plaintiff's case is strong, you need to freeze D's assets to protect them for P). Always without notice, but the opposing party can apply to have it aside. When looking to set these aside, see if there is some other way of providing that you can deal with the assets still but won’t do anything out of the ordinary.

Sekisui House v. Nagashima (1982 BCJ 1491): Factors to Consider:

1. Affidavit material crucial: P must make full, frank disclosure of ALL material matters, else NO injunction.
2. P must give particulars of claim grounds, amount, and fairly state points made AGAINST it by D.
3. Show grounds for believing D has assets in jurisdiction.
4. Show some grounds for believing there is a risk assets will be removed BEFORE judgment.
5. Give an undertaking in damages, supported in suitable cases by a bond or security.
Reynolds v. Harmanis (Casebook, p.233)
Three-part test (stricter than the general injunction test)
1. Strong prima facie case 

2. The assets that you are trying to freeze or impede the use of are in the jurisdiction

· Courts have frozen worldwide assets before, but don't try to do this – it’s not really an appropriate use

3. Will also look at the interests of both parties - What will be the impact? Similar to a balance of convenience test.

Aetna Financial Services Ltd. v. Feigelman: You need evidence of a real risk that the assets in question will be disposed of. Four exceptions to rule: (1) Where to allow the adversarial process to proceed unguided would see their destruction before the resolution of the dispute; (2) Where processes of court must be protected; (3) To prevent fraud on the court and the adversary; (4) Quia Timet Injunctions – designed to stop something that is not harmful yet ( permitted under extreme circumstances which included a real or impending threat to remove contested assets from the jurisdiction.
Pre-Judgment Garnishing Orders

You can get pre-judgment order to secure funds for your judgment by garnishing money to have a pool for collection after trial. This often leads to settlement. It prevents “dry judgments” where there is no money to pay for the judgment at the end (b/c D has spent all his money on trial). It can be done either before or after commencing an action – but best to do it at the same time as commencement. If P is owed $, get order for 3P to pay…the $ will then sit in court until decision. Not all jurisdictions have this!

Court Order Enforcement Act, s. 3: What is required for Pre-Judgment Garnishing Order

· Desk order done without notice – don’t have to be in court ( present it to registrar.
· Affidavit presenting a liquidated claim

· Affidavit can either be in name of lawyer or party (better to be party in case they are cross-examined)

· State the action, what it is all about, the amount claimed 

· Make it clear that it is a liquidated amount (e.g. I lent him $20,000 and he didn’t pay me back; not I lost $15,000 profit – b/c your loss would have to be calculated later) – MUST be sure DISCOUNTS are included!

· Garnishing from a third party that has some asset of the defendant

· Often from bank accounts or accounts receivable

· Need to set out who owes the defendant money and that they are in the jurisdiction (e.g. the Royal Bank owes the defendant $20,000)
· The garnishee only has 7 days to respond to the order
· If you are garnishee and don’t pay within 7 days ( personally liable! 
· Serve on the defendant

· You must let the other party know that you have done this, but you don’t want to let them withdraw the money before you can get it
· Certain restrictions, especially with wages, etc. so that you don’t leave someone with no money to live
· Sometimes they figure out their bank account has been garnished before you serve them
Section 3(4): Order must not be made for attachment of debt due to an employee for an employee’s salary or wages before a judgment or order for the payment of money has been obtained against the employee in the proceeding.

Section 5(1): If garnishing order made against D or judgment debtor, he may apply to registrar or court for release of garnishment, and if judgment has been entered against him, for payment of judgment by instalments.

Section 5(2): If registrar or judge considers it just in all the circumstances, may make order releasing all or part of garnishment.
s. 5 Setting aside the garnishing order:

· Misstatement

· Severe prejudice to the defendant (justice isn’t served by the granting of the order) – eg: will go out of business!

· Can commit that they have the funds to pay the judgment (get a letter of credit).

Summary Proceedings

Rule 18: Summary Judgment in Action

· Application to judge in chambers to grant judgment based solely on affidavits, and without holding a trial 

· Can only be brought to a judge - b/c you are seeking a final order

· Need a Notice of Motion

· Rarely brought - only brought in cases where there is no legal defence, and only damages need to be determined

· Key feature is that there is no arguable defence – this is a high bar to meet - if dispute over law or facts leading to liability, then cannot use Rule 18
· Skybridge v. Merro: Court must be satisfied it is plain/obvious or beyond doubt the action will not succeed – if trial-able issue exists ( application dismissed.
· Rule 18A summary trial applications are more frequently brought

· Rule 51A's guidelines for setting down applications for hearing applies to Rule 18 summary judgment applications 

· Materials Needed: (a) Notice of Motion; (b) Affidavit.

Rule 18(1): Application for Summary Judgment in Action

The plaintiff can apply for summary judgment at anytime after appearance has been filed, if P submits an affidavit setting out facts verifying the claim, and stating that the deponent knows of no arguable defence except as to amount of damages. 

· Must be no defence to whole or part of claim!

Rule 18(2): Order for Summary Judgment

Upon hearing an application for summary judgment, the Court may

a) grant judgment for the plaintiff – impose terms on execution.

b) allow the defendant to defend the action

c) dispose of the action w/ consent of all parties

d) award costs

e) grant any other order as it thinks just

Rule 18(3): Continuing Proceedings After Summary Judgment

Where a plaintiff gets summary judgment, the P may continue any remaining part of the action against any other defendant.
Rule 18(4): Available to counterclaims and 3P proceedings.

Rule 18(5): Setting aside or varying summary judgment

A summary judgment that is given against a party who does not attend the hearing may be set aside or varied by the court.

Rule 18(6): Summary Judgment for Defendant

After an appearance has been entered, a defendant may apply for summary judgment on the ground that there is no merit to the plaintiff's claim. Test is the same: “Is there a bona fide trial-able issue?” 

Rule 18(7): Order for summary judgment for defendant

Upon hearing a defendant's application for summary judgment, the Court may (a) dismiss the action, (b) make any order referred to under subrule (2) or (c) grant any other order. 

Rule 18A: Summary Trial

Introduced in BC in 1980s as alternative to (1) full trial & (2) summary judgment. A trial of one or more matters in an action
· Held in Chambers - Rule 52 applies
· Evidence is given via prescribed forms of written evidence - Primarily via affidavits
· Take your materials into Court, read from affidavits, tell the judge what the evidence is, the judge makes a ruling
· Quicker and cheaper than a full trial - cheaper for lawyers, and cheaper for clients
· 60% of trials today are conducted by summary trial
When can a Summary Trial application be brought?

Rule 18A(1): Application 

Any party may apply to Court for summary trial judgment, either on an issue or generally, in any of the following:

a. an action in which a defence has been filed;

b. an originating application in respect of which a trial has been ordered under Rule 52 (11) (d); [note: summary trials are not available on petitions] (petition becomes action)

c. a contested family law proceeding;

d. a third party proceeding in which a statement of defence to third party notice has been filed;

e. a proceeding by way of counterclaim in which a statement of defence to counterclaim has been filed.

Note: It is possible to have a counterclaim dealt with via summary trial before the main claim is dealt with at full trial
Lewis v Lewis: If a statement of defence has not been filed, the judge can refuse to proceed with a summary trial
· Quefurth v. Quefirth: If you are P and want summary trial quickly, push D to get SOD in. 

· Note that the plaintiff goes first (even if it was the defendant brought the 18A application)

Rule 18A(1.1): When Application must be heard
A summary trial application must be brought at least 45 days before trial
Example: Summary trial is July 3; your application must technically be brought by May 18. 
Rule 51A applies to Summary Trials [procedure re interlocutory motions]. Same procedure applies except: 
· Rule 44(5): Respondent has 11 days to respond with regards to a Summary Trial application, instead of usual 8 days.
Is the Matter suitable for Resolution via Summary Trial?

Remember: Rule 18A is a rule for trial. It is not an interlocutory application! (Cotton v. Welleby). A trial, whether traditional or summary must be conducted in an orderly way with due regard to the rules of pleadings and evidence.

Factors considered by the Court in determining suitability (Inspiration Management, focus on whether viva voce evidence req'd to determine issues of credibility)
a) Amount involved
b) Complexity of the matter - if too complex for counsel to explain the matter, then it should go to full trial where witnesses can be called

c) Urgency of the case - urgent cases will be sent to summary trial

· If summary trial not appropriate, use Rule 66 (expedited litigation; note this only allows for 2 day trials)

d) Prejudice of delay

e) Costs of proceeding to trial in relation to amount involved in lawsuit

f) Course of proceedings (how close you are to the trial date)

g) Any other matters that may arise in the proceedings

Interlocutory Applications / Discovery during Summary Trials 

Note: File a demand for discovery at the same time as your application for a summary trial.***
Roynat Inc. v. Dunwoody & Co: Summary trial application does not operate as Stay of Proceedings (whole litigation does not go off track); underlying trial continues. Therefore, if you bring a Rule 18A application, you should produce as much discovery as possible, and seek as much discovery as possible. They move along at the same time!
Anglo-Canadian Shipping Co.  v. Pulp, PPWC Local 8: If adequate notice is given to opposing party that summary trial application is going to be brought on, there is an obligation on that party to take every reasonable step to complete as many of the pre-trial procedures as are necessary to put him in the best mastery of the facts that is reasonably possible before the summary trial proceedings are heard. He cannot, by failing to take those pre-trial procedures, frustrate the benefits of the summary trial.  [read: You cannot just show up to court and say that you haven’t had an examination for discovery if you haven’t actually taken reasonable steps to get that done.]

Cara v. Q Trade Inc: Plaintiff objected on basis that XFD hadn’t been done. Court rejected this argument because P failed to request XFD. Here, P had received four months notice of the application before objecting. 
On-Side Restoration Services v. Strata Plan 

Facts: D argued that summary trial was inappropriate b/c D needed to hire an expert to review P's documents. 

Holding: Court rejected D's argument.

Hunt v. T&N plc (1992, BCSC): Where there is either an order to produce further documents, or a demand for discovery that remains outstanding against a party, that party may not succeed on an application to stay proceedings under this Rule. Once a party sets in motion the machinery of Rule 18A, it cannot complain if judgment goes against it.

What materials can you use in a Summary Trial?

Rule 18A(3): Evidence on application

The applicant and each other party of record can adduce the following kinds of evidence at a summary trial:

· affidavits

· answers to interrogatories in whole or in part
· evidence on XFD

· admissions made under a Notice to Admit under Rule 31

· Expert reports in a written statement

Materials that cannot be used, unless all parties consent

· Viva voce evidence

· Examination of a witness under Rule 28 (Pre-Trial Examination)

· Depositions
Note: You cannot subpoena a Witness to a summary trial, but can get court order to get a witness to summary trial

Rule 18A(4): Application of Rule 40 [Evidence and Procedure at Trial]

All evidentiary rules apply to evidence used at a summary trial.  So affidavits/interrogatories/XFD/admissions/expert witness must be in a form as if it were viva voce (i.e. no hearsay, opinion evidence, argument).

· Rule 28 transcripts can only be used to impeach or contradict witness! Cannot be used as evidence.

· Rule 40(27)(a)(d), (28), (29), (30), (31), (32), (33) applies to subrule 3. 

Rule 18A(6): Notice of Evidence to be used on application

You must give notice of answers to interrogatories, evidence taken on XFD and the admissions on which a party seeks to rely. 
· Newton v. Newton: Proper way to admit answers into evidence is to attach them to affidavit.

Rule 18A(5): Filings with Application (Expert Reports)

An expert report that will be relied upon must be served with the Notice of Motion by the party seeking to rely upon it. This will be given in an affidavit format given by the witness, simply attaching his/her report and their qualifications.

You're the Respondent. What do you do if a Summary Trial application is brought?

A Summary Trial does not depend on the consent of the parties (Inspiration Management). In many cases, there is often a dispute as to suitability for summary trial.

· If case involves firing due to dishonesty ( no ST. Judge will want to hear from him!

· Rule 51(10) “info and belief” not admissible in ST. Get a separate affidavit! 

Practical Points: Prepare aff  and keep brief – have supporting docs – ensure aff is accurate.

Oral evidence generally NOT permitted:  Ask: Does witness present well orally? Does action represent type of issue court would prefer oral evidence? Should key witness be there?

Foy v. Rothwell: Oral evidence may be taken because of certain conflicts in the affidavits – led to cross-examination before judge in open court on their affidavits.

Respondent has 3 options

1) Consent to the application

2) Oppose the application as unsuitable

3) Oppose the application, but be prepared to argue on the merits in case you lose (important to have ready*)

Consent to the application
Court is not bound to hear the application simply because there is consent. The Court will still consider the merits and suitability of the application, and may still dismiss the action.

Oppose the application as unsuitable
Rule 18A(8): Ancillary Orders and Directions

The Respondent can bring an order under (8) to oppose the summary trial application as unsuitable. This application can be brought before or at the same time as the hearing of a summary trial application

The Court may (a) adjourn the application, or (b) dismiss the application, on the ground that (i) the issues are not suitable for Rule 18A ST, or (ii) ST will not assist the efficient resolution of the proceeding [i.e. if another issue is outstanding].

Who can hear: A master cannot hear a preliminary application to have a Rule 18A application dismissed for unsuitability. Courts rarely deal with suitability before ST. 

Common objections re unsuitability

· Lack of examination for discovery

· Conflicts in the evidence – can’t tell who is telling the truth

· Unwilling material witness

· Litigating the issues in slices

· Overlapping facts [i.e. if you are asking the judge to make a determination involving a finding of fact that will also be used in a later full trial, that is unsuitable for summary trial]

· Inspiration Management: If other evidence may help determine…might be OK. But if head on conflict ( no ST.

Factors to consider in determining whether an adjournment is appropriate

Urgency of matter – Possibility of Prejudice – Cost of proceedings

On bringing Rule 18A(8) applications in advance (Western Delta Lands Partnership v. 3557537 Canada Inc)
You need a compelling case on unsuitability for a judge to hear a subrule (8) application without hearing the Rule 18A application itself. In most cases, the judge will hear both the Rule 18A(1) and Rule 18A(8) applications.

· Even if matter appears appropriate for summary trial disposition on a preliminary view, there is nothing that prevents a judge from later changing their mind

· Rule 18A(8) applications should be brought where a summary trial would be clearly inappropriate

· Rule 18A(8) applications have the potential for imposing yet another layer of costly litigation

· A preliminary Rule 18A(8) application to dismiss will not succeed unless:

1) litigation is expensive, and the summary trial itself will take considerable time [i.e. extensive summary trial]

2) unsuitability of a summary determination of the issues is relatively obvious

3) clear that the summary trial involves a substantial risk of wasting time and effort [i.e. lots of motions for discovery, subpoenas for witnesses, etc]

4) issues are not determinative of the litigation, and are inextricably tied to issues that will be determined at full trial

If these 4 are in play – apply ahead of time to argue unsuitability. 

Colosimo v. Geraci (2004, BCSC): If it is apparent that testimony would substantially affect the acknowledged or uncontroverted facts, then that matter is not suitable for disposition under Rule 18A.

Oppose the application, but be prepared to argue on the merits in case you lose
You only argue unsuitability at the hearing of the summary trial itself. So, generally, counsel will prepare both a unsuitability argument, and an argument on the merits 

Forman v. Foster: Chambers judge is not req'd to reason thru formal 2-step process. 

Facts: Applicant's counsel had argued that Court should deal with suitability first, then consider merits of case. 

Held: Suitability is not simply a preliminary issue - but should always be present in the judge's mind. At any point throughout the hearing, the judge can determine that the case is not suitable for summary trial. 

Resolving Credibility Issues in Summary Trials

Issues of credibility will often result in the dismissal of a Rule 18A application, but this is not necessarily so. Chambers judge should (1) look for other evidence, and (2) determine whether the conflict is on a matter that is a main issue
· Jack: Is there a head-on conflict in a matter that goes directly to the foundation of the claim? 
Dealing with Conflicts

· Argue that the conflict does not go to a material issue
· Use documents to eliminate the conflict
· Use discovery evidence – be sure you conduct complete discovery evidence.
· Rule 18A(10) Apply to cross-examine the deponent in person 
· Must apply in advance to cross-examine on the conflicting affidavit
· Must show that cross-examination is necessary
· Entire cross-examination transcript must be admitted as part of your case - cannot admit only part of transcript.
· Be clear, focused on questions you ask. If you get answer that contradicts ( too bad for you!
· P goes first…onus on P. 
What can the judge do in a summary trial application?

Rule 18A(11): Judgment

Upon hearing a summary trial application, a Court can either (a) grant judgment or (b) dismiss application, based on unsuitability or injustice. Court may also impose terms and conditions and may award costs. 

If the application is dismissed, the action still stands. It will continue on to trial.

· Dismissal occurs if the judge is unable to find the facts to make a determination (insufficiency of evidence), or if it would be unjust to make a determination (unsuitability)

· If Court dismisses the application, it can give directions under Rule 18A(13). 

· Allow pleadings to be amended

· Setting timeframes for getting the matter to trial

· Order XFD

· Set out written summaries of witness statements in advance

Foreman v. Foster (2001, BCCA): Combined effect of (8) and (11) gives the Court the discretion to refuse the 18A application at any stage of a summary trial if the Court finds that one or more of the following factors exists:

a) the issues are not suitable for disposition under Rule 18A

b) the application would not assist the efficient resolution of the proceeding

c) on the whole of the evidence, the court is unable to find the facts necessary to decide the issues of fact or law

d) it would be unjust to decide the issues, particularly where there is an absence of cross-examination. 

What happens if a Summary Trial application is dismissed? Can I bring another application?

Rule 18A(12): No further application without leave

If a summary trial application is dismissed, you cannot bring another summary trial application, unless you have leave of court.

Can the applicant withdraw a summary trial application?

· Kassam v. Kassam: Once an applicant files a motion for relief under Rule 18A, he or she should not be entitled to withdraw the motion without leave of the court. Likewise, you can’t get out of trial once you are given trial date.

· Rule 51A(18): if applicant does not set down a hearing date in a reasonable manner, the respondent can ask the Court to set down a hearing date. This might force the applicant to consider whether they really want to have a summary trial.  

Even if you lose ST application, it is not all a loss: (1) Can narrow issues; (2) Form of discovery; (3) Can help expedite trial.

Casebook, p.246
Difference between 18 and 18A: Chances of expediting under 18A much greater; under 18, summary judgement should not be given if there is bona fide trialable issue; under 18A court tries the issues. [Under 18A court is authorized to conduct summary trial of that issue or defence]. Chambers judge has broader scope to resolve matter under 18A – under 18 judgment only given if no bona fide issue – under 18A court may give judgement based on evidence presented on application.

· 18A application cannot be brought following unsuccessful 18 application in absence of new evidence.

· Factors to Consider whether matter suitable for Summary Trial: amount $ - complexity – urgency – prejudice from delay – costs of proceeding to conventional trial in relation to $ in lawsuit – course of proceedings – any other matters. (Inspiration Management).
· Practical Points: Research important facts – make affidavits as simple as possible – include supporting docs – ensure affidavit is accurate – Under 51(10) affidavits based on information and belief are not admissible – prepare Chamber’s Brief with Outline of Argument and all necessary authorities. 

· Techniques for Dealing with Conflicts: Argue conflict is not material – use documentary evidence – use discovery evidence – apply to X-exam on the affidavit 

Rule 33: Special Case

· Very rare - prof has never done one or considered it

· Rule 33(1): Parties may agree to state a question of law or fact (or combination) to be determined. 

· the parties must consent on the question to be put before the court (though everyone need not agree on all of the issues in the case)

· the question must be unambiguous and clear (BC Ministry of Forests)

· the question must be based on unambiguous admitted facts (so both parties must agree to Statement of Facts)

· the question need not be found in the pleadings, but may arise from a statement of fact or documents

Rule 33(2): Court may order question or issue arising in proceeding…whether raised by pleadings or otherwise.

Hunt v. T&N: Before ordering an opinion to be stated separately on a question of law, the court should consider whether the order would result in saving of expense to the paries or of time to the court.
Xeni Gwet’in First Nations Government v. BC: Every material fact must be included. The facts presented to court must not be based on assumed facts.  [Note: This is a problem because it requires admissions between the parties.]  

· Rule 33(3): Requirements for Special Case:
· must be divided into paragraphs numbered consecutively

· state concisely such facts, and set out or refer to documents

· be signed by the parties or their solicitors

· Rule 33(5): Court may (1) grant specific relief (i.e. declaration) sought by main applicant, (2) order judgment to be entered, or (3) determine that matter is not appropriate for determination via Special Case. Relief granted will depend upon the question being put before the Court.

Practical Note: A special case will be heard in chambers without live witnesses.  It is designed to be an expedited process and the purpose is to achieve the efficient resolution of an issue. The hearing is not conducted by way of affidavit.  The court will only have the agreed statement of facts or issue and submissions from counsel. 

Rule 34: Point of Law – Note Rule 51A does NOTE apply to Rule 34.

Not a very well-used rule. Useful tool when you have an underlying legal point that does not require findings of fact. 
· Rule 34(1): Can be set down by requisition, but you need a court order or the consent of the parties
· Rule 34(2): If a question is substantial, a court may grant judgment or dismiss the action. 
International Nesmont: If mixed fact and law ( no Rule 34. “…facts necessary for an affirmative answer to the…questions include the fact that Ps’ losses were result of fraud committed by senior officers.”

Macarage (BCCA)

Facts: Class action by ee's seeking overtime pay on grounds that ESA requires overtime, and that (1) it is an implied term of their employment contracts, and that (2) they should be allowed to bring the action in court, as opposed to the Employment Standards Tribunal (Court would allow class action, longer limitation period and higher damages). Class action has not been certified yet. Parties proceeded under Rule 34.  Holding: No to both questions.
Alcan Smelters & Chemicals Ltd. v. Canada Assoc. of Smelter & Allied Workers, Local I 

Principles to be observed in considering an application under Rule 34:

(a) Point of law to be decided must be raised and clearly defined in the pleadings

(b) Rule is only appropriate in cases where, assuming allegations of fact in a pleading of an opposite party are true, a question arises as to whether such allegations raise and support a claim or a defence in law

(c) Facts relating to the point of law must not be in dispute and the point of law must be capable of being resolved without hearing evidence

(d) Whether a point of law ought to be decided before the trial of the action is discretionary, and it must appear that the determination of the question will be decisive of the litigation or a substantial issue raised in it

(e) In deciding whether the question is one which ought to be determined before trial, the court will consider whether the effect of such a decision will immeasurable shorten the trial, or result in a substantial saving of cost. 

Alternatives before Trial

Rule 37: Offers to Settle – RULE 37 ABOLISHED 01 July 2009

Provides for a formal offer to settle under the rules. Also puts other party on notice of your costs.

· Example: P makes formal offer to settle, which is rejected by D. P wins judgment at Court that is greater than their formal offer, and is also entitled to double their costs from the date of the rejected offer. 

· Example: D makes formal offer to settle, which is rejected by P. P wins judgment which is less than formal offer. D becomes entitled to its costs from the date that it made a formal offer to settle.

Framework for Offers to Settle
· To be of value, a formal offer must be within the realistic range of a likely award

· Always the risk that the other party will make a higher offer, or that the court will make a higher award.

· Offer should include prejudgment interest

· Offer must remain open until trial

· If offer is made too early, parties can use formal offers to start negotiated proceedings

· Releases of liability are not available with a formal offer (but are with a negotiated settlement)

· If an offer is made, but not accepted, the proceedings continue to trial

What if you're a Defendant that does not want to pay costs?
Calderbank: D made offer in negotiated settlement w/o prejudice except as to costs. This reserved D's right to make submissions in court re costs and to use offer as part of their submissions. 

Calderbank Letter: A  written communication where a party to litigation makes an offer which is "without prejudice, save as to costs". The effect of this is that the offer must be kept secret until the court comes to consider any issue of costs, that is at the end of the proceedings. The letter can be used as a ground for arguing that the party to whom the offer was made should pay the offerer's costs from the date of rejecting the offer if the party to whom the offer was made failed to do better than the offer at trial.

Even though Rules 37 and 37A have been repealed, they still apply to offers made before 01 July 2008.

Rule 37B(1)(c): Requirements: (1) Must be made in writing to party to a proceeding; (2) Must be delivered to all parties of record; (3) Must contain sentence: “The [name of party making offer]…reserves the right to bring this offer to the attention of the court for consideration in relation to costs after the court has rendered judgment on all other issues in this proceeding.”

· (1)(a) catches ones before July 2008 if order not made.

Rule 37B(2): Offer may not be disclosed to court until after judgement rendered. May not be set out in ANY document used in proceeding.

Rule 37B(3): An offer to settle is NOT an admission.

Rule 37B(4): Court has discretion to consider an offer to settle when exercising discretion with respect to costs.

Rule 37B (5): Court may: (a) deprive party in whole or in part of costs which the party would have been entitled in respect to steps taken in proceeding after the date of delivery of offer to settle; (b) Award double costs of all or some of the steps taken in the proceeding after the date of delivery…

Rule 37B(6): In making consideration under (5), court may consider: (a) whether offer to settle was one that ought reasonably have been accepted, either on delivery date or later; (b) relationship between terms of settlement offered and the final judgment; (c) relative financial circumstances of parties; (d) any other factor.

New to 37B: Need court application first – not as certain you will get double costs – 37B confirmation of CalderBank – Uses same language as CalderBank letter.

Goulden: Rule 37, 37A cases indicate to us how 37B will be interpreted. Policy behind 37B: (a) Unrep people don’t understand costs ( want to give court opp to look at those factors; (b) Judges/system don’t like black and white. 

Example, under 37: If P offers $100K and gets $99K. Under R37 ( no impact – single costs. If P gets $101K ( beats offer. Gets regular costs up to offer; double costs after. If D offers $99K, P gets $100K ( P gets costs. If D offers $101K, should have accepted. Costs to day of offer; Double after.  Under 37B – more discretion – look at factors. 
Rule 35: Pre-Trial Conference (Judicial Settlement Conference) (Practice Direction, p.733 – White Book)

See section above on Rule 35. Note Rule 35(6): Judge may order parties to attend settlement conference.
Negotiation assisted by court – court will act to bring parties together. Almost like Summary Trial: Present evidence (what you think it will be) – don’t file documents – no witnesses. Judge hears and gives opinion on what outcome would be. Often leads to settlement based on opinion judge gives.

35(4)(j): At pre-trial conference the judge/master may, whether or not on application of a party, order that the parties attend a mini-trial or settlement conference.
Practice Direction: Two streams of Settlement Conference: (1) Ones taking an hour or less – parties shall file, at least 4 days prior to SC, concise settlement briefs setting out nature of case, issues, summary of relevant evidence expected to be called and applicable legal principles; (2) Ones taking longer than one hour – judge shall hold pre-settlement conference to settle procedure to be used in SC.

· All SCs: judge has discretion in manner which SC will be conducted (process).

· Discussions in SC are without prejudice as other settlement communications. [Note: You can use this info to dig!]

· Rule 35(8): SC judge shall not be trial judge except by consent.

· (+): Cheaper than mediation (don’t have to pay judge); (+): Private; (-) Don’t have total control over selection; (-) Judge can give non-binding opinions. 
Alternate Dispute Resolution

Mediation

Non-binding negotiation using a 3rd party. Mediator is chosen by the parties. Usually, mediator is another lawyer who is experienced in the area. Non-binding - no guarantee of settlement. Private - confidential - without prejudice. Costs are cheaper than a trial. Quicker - can usually be done in a day. Parties are encouraged to be candid and frank. Can be opportunity to discover…see how witness will come across. Disadvantages: Non-binding; No precedential value; Requires consensus. 

Definition: “Non-binding, without prejudice meeting of parties before unbiased third party.”

· “NB w/out prejudice”: Can’t use statement directly as evidence at trial, but now you know info ( explore!

Notice to Mediate Regulation (White Book, p. 905) – One party can force mediation

· s.2: General regulation that deals with all cases without specific notice (construction, etc).

· s.3: Must deliver Notice to Mediate in Form 1
· s.5,6: 14 days or 21 days to agree on mediator ( else, appointed.
· Regulations also set out when materials must be delivered

· s.12: if declaration of default is filed with respect to a mediation, then Court has a number of options (i.e. striking out the action, dismissing the action, etc). 

· s.19: If person resident of BC and will not be in BC, can communicate by telephone or other medium.

· s.21: Exemption if previous mediation.

· s.24: Mediation session must occur within 60 days after mediator appointed, with exceptions.

· s.26:  At least 14 days before session, parties must deliver to mediator Statement of Facts and Issues.

· s.29(2): Cost of mediation is to be paid equally by participants.
· s.34: If party in default, court may: adjourn application and order; order participant attend; stay action; dismiss action; make any other order it considers appropriate. s.35: Court may consider default in ordering costs.

· s.39: When mediation is concluded – mediator must deliver Certificate of Completed Mediation.

Arbitration – More informal trial – still adversarial 

· Commercial Arbitration Act:  Arbiter has almost total discretion.

· Party cannot be forced to arbitrate.

· Most common way: Arbitration clause in contract.

· Positives: Arbitration does give you flexibility because you can sit longer hours  - Can schedule arbitrations relatively quickly whereas trials may not be available until later – cheaper – usually pre-agree on costs.

· Difficult to appeal these decisions: Must get leave – SC trial division. Test for leave: (a) importance of the result of the arbitration to the parties justifies the intervention of the court and the determination of the point of law may prevent a miscarriage of justice; (b) the point of law is of importance to some class or body of persons of which the applicant is a member, or (c) the point of law is of general or public importance. General Test on most facts: “patently unreasonable.” If appeal on point of law ( “correctness.” [Section 31, CAA].

· If parties don’t agree on arbiter, parties put forward a list ( court or Commercial Arb Center decides. 

When you go through Med, Arbitration, Settlement, Conclusions:

1. Consent Dismissal Order: Agree to have action dismissed, with no costs. Can pay, no judgement registered.

2. Consent Judgment: How case to be resolved; D to pay $ ____, etc.

3. Discontinue Case: Rule 36 – may discontinue in whole or in part by filing Notice of Discontinuance.

· 36(4): If P discontinues, up until discontinuation, must pay D costs. If you withdraw ( on hook for costs. If D withdraws defence, whatever costs arise ( payable. If D withdraws entire defence ( P goes for judgment.

· 36(8):  If you want to discontinue, you can start it up again in the future (unlike CDO or CJ). You will need to file new pleadings, however. 

Headed to Trial

Rule 38: Depositions – Examination outside courtroom under oath. 

A Deposition is different from a Pre-Trial Examination 

· Rule 28 pre-trial examination
· Under oath – done outside courtroom

· Purpose: to gather evidence to figure out what you need for your case, and to decide whether examinee actually has any evidence to give at trial)

· Generally, evidence is not admissible at trial

· Rule 38 depositions
· Under oath – done outside courtroom

· Generally done before trial (in some circs, you may have to depose witnesses during trial)

· Evidence taken at a deposition is admissible at trial

· Very rare in BC ( more common in the US, where you can depose almost every relevant witness in the matter. US courts also much more liberal in allowing depositions as evidence at trial.

· Used when it is impossible or impracticable to have witness testify at trial

· An exception to the general rule that evidence given at trial must be given orally by witness

· Threshold: fairly high, and very expensive. Think carefully before ordering deposition - could you get local counsel to conduct deposition?

Note: Depositions are exception to viva voce evidence (oral). 

Rule 38(1): Examination of Person

You can get a deposition either by (a) consent or (b) a court order. 

· You can conduct the deposition before or during trial

· Must be done under oath before (1) an official court reporter or (2) any other person as directed by the Court

· Deposition can be tendered as evidence at trial

Rule 38(13): Recording of Deposition Evidence

Unless otherwise ordered, the deposition must be recorded entirely by (1) court reporter in Q&A form or (2) on videotape.

· Most depositions (both direct & cross-examination) these days are done by video - so that judge can assess credibility.

Rule 38(2): Grounds for Order [General Test for Deposition]

Factors that the court takes into account when deciding whether to exercise its discretion to allow a deposition:

(a) the convenience of the person sought to be examined, (serious convenience issue)
(b) possibility the person may be unavailable to testify at the trial by reason of death, infirmity, sickness or absence,

(c) the possibility that the person will be beyond the jurisdiction of the court at the time of the trial,(is it realistic for them to come); (they are here now…will they be in 1 year), and

(d) the expense of bringing the person to the trial (must be out of whack).
   [The most frequent factor cited is that a witness is very ill, and may actually die by the trial date]

Bland v. International: Where possible, all evidence should be given in open court at time of trial. A court must take care not to grant an order for a commission when it would be oppressive or unfair to party not seeking order. The party seeking a commission must have the right to make out its case and if it cannot do so without a commission, an order for a commission must be made.
Rule 38(3): Subpoena

The deposing party can subpoena the deponent (via Form 21) to bring (a) any document in the deponent's possession/control relating to the action (no need to identify specific document) and (b) any physical object in the deponent's possession/control which the deposing party contemplates entering as evidence (must specifically identify object in subpoena).

Rule 38(4): Place of Examination

The deposition must take place at the office of a court reporter nearest to the residence of the deponent.

Rule 38(5): Application of Rule Outside BC / Rule 38(7): Letters Rogatory

Court may order the deposition of a person located outside BC. If this is necessary, you either need to obtain (1) consent from deponent to have an examination outside BC or (2) letters rogatory to have the foreign court subpoena that witness to a deposition in that foreign jurisdiction (under 38(7)). Can also get evidence brought here.

Rule 38(10): Notice of Examination

Notice of examination (via copies of the subpoena) must be given by the deposing party to the deponent and all parties of record no less than 7 days before the examination.

Rule 38(11): Mode of Examination

Opposing parties have the right to cross-examination the deponent during the deposition

Rule 38(12): Objection to Question

Objections to questions during a deposition shall be noted down and decided on by a court, which may order the deponent to answer further questions. Court can direct, if objection, person to answer, but need ruling if it is relevant LATER.

· Practice Note: Split up the deposition so that the objectionable questions are answered regardless (maintain your objection), in case the witness dies before a ruling is given on the objection

Rule 39: Trial Procedure (trials = actions; commenced by a writ)
Key Documents

· Notice of Trial

· Trial Record

· Trial Certificate

· Notice requiring trial by jury

Rule 39(1): Application

This rule only applies to (a) actions [SOC, writ] or (b) originating applications that have been transferred [converted] to the trial list under Rule 52(11).

Notice of Trial

Rule 39(2): When Notice of Trial may be given (Form 35)

Once you agree on a trial date, you must file a Notice of Trial. P may deliver a Notice of Trial (Form 35) after the time has expired for delivering SOD (14 days after the P serves their statement of claim), or by any party after the close of pleadings.

Rule 39(5): Registry

Notice of Trial must be issued from either (a) registry where writ was issued or (b) registry to which proceeding has been transferred. You have been given trial date ( locked in stone. 

Rule 39(6): Parties get together determining timing, etc. Call registry about when trial available. 
Rule 39(7): Place of Trial

The default place of trial is the place named in the SoC, unless otherwise ordered by the Court.

Rule 39(9): Court may adjourn trial date, etc

Court may (1) order adjournment of a trial, (2) fix date of trial, or (3) order that a trial shall take precedence over another trial.

Rule 39(10): Duty to inform registry

As soon as any party knows that an action will be settled (or that the trial will be delayed), you are obligated to give the registry notice as to settlement or estimates of time length (Form 37 [Trial Certificate] also imposes this obligation).

Trial Record

Rule 39(11): Trial Record for the Court

The Trial Record must be filed by the party who obtained the Notice of Trial and must contain the following

· Pleadings (SOC, SOD, 3rd Party, Replies)

· Particulars (Defamation…here is defam statement…)

· Any order made governing the conduct of the trial 

Rule 39(11.1): Powers of Registrar Respecting Trial Records

The Registrar (1) may direct the parties to include a document in the Trial Record that the Registrar thinks is necessary, or (2) may reject a trial record that (a) does not contain all the pleadings, (b) contains a document other than what is allowed under 39(11)), or (c) is illegible.

Rule 39(12): Filing and Delivery of Trial Record

The Trial Record must be filed by the party who obtained the Notice of Trial not more than 30 days and not fewer than 14 days before the scheduled trial date. The party who obtained the Notice of Trial must also deliver a copy of the trial record to all other parties of record.

Trial Certificate

Rule 39(19): Trial Certificate (Form 37)
A Trial Certificate (via Form 37) must be filed by each party of record not more than 30 days and not less than 14 days before the scheduled trial date. The trial certificate must be file in the registry where the trial is to be held.

· If someone does not file TC, you lose trial date.

Rule 39(20): What Trial Certificate Must Contain

The trial certificate must contain 

(a) a statement that the party filing it will be ready to proceed on the scheduled trial date, 

(b) current estimate of the length of trial, and 

(c) statement certifying that the party has completed all XFDs.

Rule 39(21): Service of the Trial Certificate

After filing their trial certificate, the filing party must serve it on all parties of record.

Rule 39(22)-(23): Failure to file trial certificate

Failure to file a trial certificate by all parties means that the matter will be removed from the trial list.

· A party who fails to file a TC is not entitled to make further interlocutory applications without leave of the court

Trials: Judge or Jury?

Rule 39(24): Trial without jury generally

The default is that a trial shall be heard by a court w/o a jury (subject to 39(26)). [BC juries are not the most generous juries]

Rule 39(25): Trial without jury in certain proceedings ( NO jury available!

A trial will never be heard with a jury in the following situations

(a) administration of estate of a deceased person

(b) dissolution of partnership / taking of partnership or other accounts

(c) redemption / foreclosure of mortgage

(d) sale & distribution of proceeds of property subject to any lien / charge

(e) execution of trusts

(f) rectification / setting aside / cancellation of a deed or other written contract

(g) specific performance of a contract

(h) partition / sale of real estate

(i) custody / guardianship of infant, or care of infant's estate

(j) petition under Rule 10(1)

(k) family law proceeding

Rule 39(26): Notice requiring jury trial (Form 38)

A party may require that a trial be heard by the court with a jury by 

(a) filing a notice within 21 days after delivery of the notice of trial, and not later than 30 days before trial, and 

(b) pay to the sheriff money for the jury and jury process [approx. $500/day]

· Note that jury costs become disbursement costs, and can be recouped by the winning party

Rule 39(26.1): Jury notice not to prevent transfer of proceedings

The Court may still transfer proceedings to Provincial Court despite the filing of a 39(26) jury notice.

Rule 39(27): Court may refuse jury trial

Except in cases of defamation, false imprisonment & malicious prosecution, a party who has received a 39(26) notice can apply:

(a) Within 7 days for an order that the trial be heard without a jury on the grounds that 

· the issues require prolonged examination of documents

· scientific/local investigation that can't be made conveniently by a jury or 

· (ii) the issues are of a intricate or complex character., or 

(b) At any time for an order that the trial by heard by a court without a jury on the ground that is a 39(25) matter. 

MacPherson v. Czaban: Parties to personal injury actions have presumptive right to trials by the court with juries. Onus of proving a trial or part of it should be heard without jury is on applicant for the order striking jury notice (NOT easily satisfied. 

Sadowick v. Doobay: It may be impractical for a party seeking to strike a jury notice to apply within the time limited by this subrule, as where the real issues cannot be defined until it is known what the evidence of experts will be. There must be opportunity to review the mode of trial at a late stage.

Wipfli v. Britten: Convenience does not depend solely upon whether or not the jury can be made to understand the evidence. A scientific investigation cannot be conveniently made with a jury unless an understanding of the evidence cannot be retained throughout the trial in a form which permits analysis of the evidence in relation to the questions that are to be decided.

Mewhort v. Frimer: Convenience does not refer to physical or personal convenience. It relates to the proper conduct of the trial, including an understanding of the issues, the evidence, the submissions of counsel and the judge’s charge. Convenience is irrelevant to the question of whether issues are of an intricate or complex character. The right of a P to have a trial by jury is not displaced just because a trial by jury is not the most convenient mode.
What happens at the Trial?

Rule 39(29): Trial of one question before others (Severance)

Court may order that one or more questions of fact or law be severed, and dealt with before other issues. Most commonly, issues of liability are severed from issues of quantum. Used often in commercial K disputes: (a) Do I owe $? (b) How much? 

Nguyen v. Bains: No order should be made here unless court is satisfied there is real likelihood of significant saving of time and expense. Court must consider what issues, evidence or argument would be avoided and how much time and expense would be likely saved. The court should consider whether an action might be ended if a question was or questions were tried and determined before others. “Severence” is “most appropriate” where an action is to be tried by the court without a jury and is generally inappropriate when issues are interwoven. 
Rule 39(32): Failure of all parties to appear at trial – action will be STRUCK off trial list

Rule 39(33): Failure of one party to appear at trial

If one party fails to appear for trial, the court may proceed with the trial, including hearing a counterclaim, in the absence of the non-attending party.

Rule 39(34): Court may set aside judgment obtained where party does not attend trial.

Rule 40: Evidence and Procedure at Trial

Rule 40(1): Application

This rule does not apply to 18A summary trials, except as allowed under that rule.

Rule 40(2): Witness to testify orally

Generally, a witness must testify in open court orally, unless the parties agree otherwise.

Exception: Expert evidence usually given in their report; testimony is limited to cross-examination.

Rule 40(4): Use of transcript of other proceedings

Where a witness is (1) dead, (2) unable to testify b/c of age/infirmity/sickness/imprisonment, (3) out of the jurisdiction, or (4) refuses to attend by subpoena, the Court may admit a transcript of their evidence if previously given under oath (i.e. from XFD). 

· The transcript can be from any proceeding, hearing or inquiry - whether or not it involved the same parties

· Reasonable notice must be given of such intention to provide that evidence.

Rule 40(8): No Evidence Motion

· No evidence motion – on a material fact needed to establish the case, there is no evidence at all

· Insufficient evidence motion – they haven’t presented enough evidence to prove their case.

At the end of P's case, the D may apply to have the action dismissed on the ground that there is no evidence to support the plaintiff's case. This means that the P has presented absolutely no evidence on one of the essential elements of the claim. If the D makes a NEM, the D preserves their right to call evidence if their motion is denied. See Roberge v. Huberman.

Rule 40(10)-(11): Insufficient Evidence Motion

Where D says that they don't need to present any evidence b/c the P has not met its burden. If the D makes a IEM, the D makes an election not to call any evidence. Be very, very sure before you make a IEM! 

Rule 40(9): If D brings NEM ( they can still bring their case!
Roberge v. Huberman 
Ratio: On a NEM, the trial judge may not evaluate the quality of the evidence. He may only determine whether there is any evidence capable of supporting the P's claim. LOW threshold!

An application under 40(10) can only be made after the decision to call no evidence.

Adverse Witnesses
Rule 40(17): Adverse Party as Witness

Subrules (40)(17.1)-(17.4) apply where a party wishes to call as a witness at the trial: (a) an adverse party or (b) a director/officer/partner/employee/agent of an adverse party.

Rule 40(17.1): Notice to call adverse party as witness (Form 40)

If you want to call an adverse witness, you may deliver to the adverse party (1) a notice via Form 40 and (2) proper witness fees at least 7 days before the day of the required attendance.

Rule 40(17.2): Exceptions to (17.1)

Notwithstanding (17.1), a party may:

a) call as a witness [w/o paying witness fees or giving previous notice] an adverse witness if that person is in attendance at trial (that is, if the adverse party is actually present at trial, you can just call them up to testify w/o going thru 17.1)

b) subpoena an adverse party or a current director/officer/partner/employee/agent of the adverse party.

Rule 40(17.3): Application to set notice aside

Factors which allow the Court to excuse an adverse party from testifying 

· (a) the adverse party is unable to procure the attendance of the person named in the notice,

· (b) the evidence of the person is unnecessary,

· (c) it would work a hardship on the person or the adverse party to require the person to attend the trial, or

· (d) the person is not a person referred to in subrule (17) (a) or (b).
Rule 40(17.4): Court may make order

Upon a (17.3) application, the Court may make any order it thinks just, including adjourning the trial.

Rule 40(18): Definition of "adverse party": A party who is adverse in interest.

Rule 40(19): If person called as witness under 17.1 or 17.2 refuses to attend trial, to be sworn or to answer question, the court may: (a) pronounce judgment in favor of other party; (b) adjourn trial; (c) make order as to costs; (d) any other just order.
Rule 40(20): Adverse Party as Witness may be cross-examined [by adverse party's counsel, or other parties]

Adverse witnesses can be cross-examined generally, or on one or more issues. 

· Cross-examination by counsel for adverse party must be confined to explanation of matters brought out during direct. 

· Cross-examination of witness by other parties may be general or limited - as court directs

· Re-examination must be confined to new matters brought out in cross-examination

Admissible Evidence at Trial

Rule 40(23): Use of deposition evidence

Transcripts or videos of Rule 38 depositions may be admitted into evidence at trial. Even if a deposition has been admitted, that witness may still be called to testify orally at trial

Rule 40(27): Use of discovery evidence

a) If otherwise admissible, evidence given at XFD may be admitted into evidence at trial only against an adverse party.
b) Where the person examined on XFD was a former director/officer/employee/agent/external auditor of a party at the time of the XFD, any part of his XFD may be admitted at trial if notice was delivered to all parties at least 14 days before trial, specifying that part of the evidence to be admitted
c) Any party may require a person examined under (b) to attend at trial for cross-examination.
d) Court may direct another part of XFD transcript be admitted into evidence if closely connected to parts already admitted
Rule 40(30): Use of Pre-Trial Examination of a Witness

Party can admit a witness's Rule 28 pre-trial examination transcript to (a) contradict or impeach them or (b) where the witness is dead, unable to attend due to age/infirmity/sickness/imprisonment, out of jurisdiction, or unable to be compelled by subpoena, and where it is necessary in the interests of justice. Court may direct that another part of the PTC transcript be admitted into evidence, if it is closely connected to parts already admitted.
Rule 40(33): Use of interrogatories at trial

Where a party gives in evidence an answer to interrogatories, the court may look at the whole of the answers, and may direct that another answer be put into evidence. [Way to get evidence in, outside general rule of oral evidence].

Rule 40(44): Affidavit Evidence

Generally, affidavits not allowed, but upon application, court may allow evidence-in-chief of a witness to be given by affidavit.

Rule 40(53): Order of Speeches – Judge cannot vary on his own accord!

Addresses to the jury or judge shall be as follows:

(a) the party on whom the onus of proof lies may open his case before giving evidence
(b) at the close of the case of the 1st party, the defendant may give an opening statement before presenting his case
(c) at the close of all the evidence, the party who began addresses the jury 1st, then the defendant addresses the jury 2nd. The plaintiff may then reply, and the defendant may then reply.
(d) Where the defendant claims relief against a co-defendant, that initial defendant may address the jury after the co-defendant.
These rights are to be exercised by counsel, where the parties are represented by counsel. Note that the parties can apply to re-open the trial. This is rare. 

Brophy v. Hutchinson: Unless P agrees, R.40(53) does NOT give court discretion permitting defence opening before P calls any evidence! In opening statement, counsel must not: given opinion of case – mention facts requiring proof that could only be elicited on X-exam – mention irrelevant matters – make prejudicial remarks tending to arouse hostility or appeal to emotions, sympathies, or interests of jurors rather than their reason – comment on credibility of witnesses – make purely argumentative statements – use rhetoric, sarcasm, derision – says what he “wants” – ask jurors to place themselves in party’s position. 
Experts' Reports

Experts are not supposed to part of a party's team. They are not advocates. They are only meant to assist the court. 

Vancouver Community College v. Phillips Barratt et al (cost overrun case involving construction dispute)

· Experts are independent - they are not advocates

· Court finds that the expert was partisan, argumentative and unhelpful. 

· By participating in trial prep with counsel, the expert seriously compromised the objectivity of his opinion

· Counsel can help the expert ensure that their report has a clear and proper structure, but cannot assist on the technical issues or be involved with the actual writing of the report

Rule 32A: Court-appointed experts

Rule 32A(1):  upon application or on its own initiative, the Court can appoint an independent expert to inquire and report on any question of fact or opinion in a proceeding. Pretty rare - more common in civil law jurisdictions.

Rule 40A: Evidence of Experts

Rule 40A(1): Application

Rule 40A does not apply to 18A summary trials, except where allowed under that Rule.

Rule 40A(2): Admissibility of Written Statements of Expert Opinion (60 day rule)

You must provide a copy of the expert's written statement at least 60 days before the expert testifies to all parties of record, in order for the written statement to be admissible at trial. 

· This is 60 days before the expert testifies, not 60 days before the start of trial!

Rule 40A(3)-(4): Admissibility of Oral Testimony of Expert Opinion

The expert may give oral opinion evidence if a written statement of the opinion has been delivered to every party of record at least 60 days before the expert testifies. The statement itself may also be tendered into evidence ((4)).

The expert's direct examination will generally be their written report. The expert has a limited ability in their direct testimony to expand on their report. The other party can ask to cross-examine the expert. 

Rule 40A(5): Form of statement

The statement must include the following:

(a) qualifications of the expert

(b) facts and assumptions on which the opinion is based (How fast were they going? “I measured tracks…”)

(c) name of the person primarily responsible for the content of the statement (must be person, not company)

Rule 40A(6): Proof of Qualifications

Assertion of qualifications in a report is prima facie proof of qualifications 

Rule 40A(7): Admissibility of Evidence (what to do if an expert's statement doesn't conform to rules?)

If a statement that does not conform to Subrule (5) has been delivered, it is (a) inadmissible and (b) the testimony of the expert witness is inadmissible - unless the court otherwise orders.

Rule 40A(8): Notice of trial date to expert

A party who delivers a statement is obligated to, on delivery or when a trial date has been obtained [whichever is later], inform the expert of the trial date and notify them that they may be required to attend at trial for cross-examination.

· Onus on you as lawyer to let expert know about trial date.

Rule 40A(9)-(11): Demand to cross-examine

An adverse party who has received an expert report may demand that the expert witness be available at trial for cross-examination.  The expert need not attend at trial unless the demand is made w/in a reasonable time after delivery of the statement (10). The convenience & other commitments of the expert must be taken into account in determining whether the demand was made w/in a reasonable time (11).

Rule 40A(12): Costs of Cross-examination
If an expert has been required to attend for cross-ex, but the court finds that cross-ex was not of assistance, the court can order the cross-examining party to pay costs. Usually, experts have their own “trial rate.”

Rule 40A(13): Notice of Objection to Expert Evidence

A party who receives an expert report must notify delivering party of any objection to the admissibility of the expert evidence. 

Possible objections:

· Renders opinion on ultimate issue (usurping role of the court)

· Fails to set out doctor's qualifications

· Fails to set out facts & assumptions on which report was based

· Renders opinion on conduct of a party that is beyond the scope of the doctor's expertise

R. v. J.-L.J. / Mohan standard for the admissibility of expert evidence

· Subject matter of the inquiry - must be such that an ordinary person would not be able to form an opinion on the subject matter w/o expert assistance

· Is it a novel area?

· Has it been tested?…Subject to peer review?...Rate of error/Standards?...Generally accepted?

· Does it approach the ultimate issue before the Court?

· Is expert providing assistance to help judge make a decision, or is expert providing an answer to the ultimate issue?

· Any other exclusionary rule?

· Is the expert properly qualified?

· Relevance of proposed testimony - does it assist towards the ultimate goal of determining the issue?

· Necessity and assisting the trier of fact - does it provide special knowledge that a normal person doesn't know?

· Discretion: Trial judge is the gatekeeper who decides whether expert evidence should be introduced

Surrey Credit Union v. Wilson et al 
Issue: Common Objections to expert evidence

· Contains opinion evidence outside expertise or qualification

· Report is argument, rather than an opinion on a set of facts

· Report concludes conclusions of fact which are the function of trial judge alone (goes to the ultimate issue)

· Report contains large passages which are irrelevant, superfluous or simply of no assistance

· Report contains many passages which are neither comments nor opinions on the standard of care

Good summary on how an expert should approach a case

· Expert may give opinion on how his profession would approach particular dispute (i.e. in establishing standard of care)

· When given hypothetical facts, expert may give an opinion as to whether those hypothetical facts conform to the professional standard of care

· Expert should state where they obtained their facts from (i.e. "I am advised that the business operated for 5 years, that they performed 2 audits, that their costs increased every 2 years, etc). 

· The expert is not to adjudicate on contested facts - counsel should give the expert the facts.

· Expert may not give an opinion on the merit of the plaintiff's claim

· Opinion can't make conclusive findings of fact 

· Expert should focus on why his opinion is correct, not arguing the case

Vancouver Community College v. Barrett: Role counsel should play: Assist in format; do NOT give opinion or affect the expert; tell expert he is NOT part of the “team.” Judge scolded counsel for “damaged report”: “Report was partisan, argumentative, not objective, rewriting opinions, named lawyers, amendments rounded-table discussion with lawyers and experts.” Get in danger zone when you go beyond facts; define issues. 

· Goulden: Whatever is in expert FILE ( reproducible. If you want to attack report, ask, “Is it biased, argumentative?”

Rule 40(15)-(16): Dispensing with statement 

At trial, the court may dispense with the req't of delivery of a written statement, which would allow you to admit expert evidence w/o a report. Note that this is uncommon.  

Factors in deciding whether to dispense with req't for delivery of written statement (16)
a) where facts have come to the knowledge of the party tendering the expert witness after the delivery of the expert's statement, that could not w/ due diligence have been learned in time to be reduced to a further statement & delivered

b) where non-delivery is unlikely to cause prejudice

a. by reason of an inability to prepare for cross-examination

b. by depriving the adverse party of a reasonable opportunity to present evidence in response

c) where the interests of justice require it.

Rule 40A(17): Time

Court may extend or abridge time limits in this rule before or after trial (not common, given the 60 day time period). 

Fast Track & Expedited Litigation

There are mechanisms designed to decrease costs and increase efficiency and speed when going through the court system.

· Both Rule 66 & 88 are recent additions to Rules designed to make the litigation system for efficient and cost-effective

· Meant to allow plaintiffs to pursue litigation that might not have been cost-effective under the traditional process

· Rule 66: Designed to resolve short matters (less than 2 days)

· Rule 68: Focused on smaller matters (less than $100,000)

· Potential for Overlap: where a claim for less than $100,000 may be resolved in a two day trial.  In that case, R68 will automatically apply unless one or other of the parties invokes R66.

Rule 66: Fast Track Litigation (Short matters - less than 2 days)

Rule 66 provides a “fast track” process and applies to actions in which the trial is estimated to take no more than two days, regardless of the amount involved.  It is typically used in personal injury cases and some wrongful dismissal cases.  Rule 66 generally requires straightforward factual and legal issues because of the trial length.

· Rule 66 is not an automatic process.  This Rule is only invoked at the option of one or both of the parties and does not automatically apply (Rule 66(6)).

Can you commence Fast Track Litigation after the action has been commenced? Rule 66 does not have a provision allowing for parties to move into Rule 66 after the action has been commenced; however, relying on the inherent jurisdiction of the court, it may be possible to apply to court for such a ruling.  Practically speaking, it may not be worthwhile, however, because by the time the application is heard, the parties may have already obtained a trial date in the normal course.

Rule 66(1): Object

The object of this rule is to provide a speedier and less expensive determination of certain actions, where their trials can be completed within 2 days.

Note: Prof can't recall any actions that are appropriate for Rule. Consider 18A summary trial or petition instead, if appropriate.

Rule 66(3): Exclusions

The rule doesn’t apply to family law proceedings.

Rule 66(6): Election to use fast track (Form 137)

This rule applies to an action if an endorsement via Form 137 is added/attached to the SoC or SoD filed in the action.

R66 requires an election by one or more of the parties.  Either the plaintiff or the defendant may invoke R66 by putting the proper endorsement on the statement of claim or statement of defence. 

· Either party may also apply for an order to dispense with R66.

Rule 66(11): List of Documents (Form 93)

Each party must deliver (in accordance with subrule (12)), a list via Form 93 of documents that are or have been in the party’s possession or control which relate to the action. The list must enumerate the documents in a convenient order w/ a short description of the documents. Exchange of documents happens quickly.

Rule 66(12): Can be forced to push out list of documents (SOC, SOD, etc).
Rule 66(13): Duration of examinations for discovery 
Subject to subrule (14), an XFD must not exceed 2 hours unless the parties otherwise consent.

Rule 66(18): No interrogatories

Unless the court otherwise orders, no party is obliged to answer interrogatories.

Rule 66(19): Trial without jury - No jury trials allowed under this Rule.

Rule 66(20): Trial date within 4 months

If a party applies for a trial date within 4 months after the date on which this rule become applicable to the action, the registrar must set a date for the trial within 4 months from the date of the trial date application.

Rule 66(29): Costs

Unless the court orders otherwise and the parties consent, and subject to Rule 57(1) [the small claims rule], the amount of costs, exclusive of disbursements, to which a party is entitled is:

(a) if the time spend on the hearing of the trial is one day or less, $5,000

(b) if the time spend on the hearing is more than one day is $6,600

66(29.1): Court may consider settlement offer in assessing costs. 66(29.2): Tax on legal services compensated. 
Rule 68: Expedited Litigation Project (Cheaper matters - less than $100,000 claimed)

· Things to note about Rule 68: scope, discovery, witness lists, case management conferences.

· Rule 68 provides an expedited process for certain types of actions. 

· If one party refuses to follow Rule 68, the matter would be settled by way of an interlocutory application.

Rule 68(2): Actions to which this rule applies

The rule applies only to actions commenced in Vancouver, Victoria, Prince George, and Nelson after Sept 1, 2005 if the only claims in the action are for one or more of the following:

(i) money; (ii) real property; (iii) personal property

  and the total award claimed is for less than $100,000 (exclusive of interest and costs).

· The rule applies automatically to such claims, although it is required to endorse the SOC and SOD.  However, many counsel simply do not apply R68.

Rule 68(4): No Maximum Recovery

If appropriate, the court can still award more than $100,000 in such an action.

Rule 68(5): Actions to which this rule does not apply

This Rule doesn’t apply to (1) family law or (2) class action proceeding.

Rule 68(14): Trial without Jury

No jury trials allowed for expedited actions.

Rule 68(10): Limitation on Interlocutory Applications

Subject to subrule (11), a party to an expedited action must not deliver to another party a notice of motion or affidavit in support of an interlocutory application unless a case management conference or a trial management conference has been conducted in relation to the action.

Rule 68(11): Exceptions to subrule (10)
Subrule (10) does not apply to an application made:

3) for an order under subrule (7) that this action no longer be an expedited action

4) to obtain leave to bring an application for relief under subrule (12)

5) under Rule 18 (summary judgment) or 19(24) (scandalous, frivolous or vexatious matters)

6) to add, remove or substitute a party, or

7) by consent

Rule 68(13): In considering application under 68, court must consider what is reasonable in relation to amount at issue in action.
Rule 68(16): Disclosure of Documents

Within 15 days after close of pleadings or 15 days after action becomes an expedited action (whichever later), each party must

(a) prepare and deliver to every other party a list of

(i) all documents referred to in the party’s pleading

(ii) all documents to which the party intends to refer at trial, and

(iii) all documents in party’s control that could be used by any party at trial to prove or disprove a material fact, and

(b) to every other party a copy of each of the listed documents.

This is a major reduction in scope from the ordinary rule of anything that is potentially relevant or leads you down a path to something potentially relevant.

Rule 68(23): Rules 28 (pre-trial exam of witnesses) and 29 (discovery by interrogatories) do not apply to expedited action.

68(24): Rule 27(exam for discovery) does not apply to expedited action unless exam for discovery allowed under 68(27).
Rule 68(27): No examination without leave or consent

Unless the parties consent, or the court orders, no party may conduct XFDs.

Rule 68(28): Duration of examinations for discovery

An examination for discovery allowed under subrule (27) must not exceed 2 hours.

Rule 68(29): Extension of time for XFDs

On the application of a party made after a permitted XFD, the court may extend the time allowed for discovery for a further 2 hours, or to a greater period to which the parties consent.

Rule 68(30): Considerations of the Court in allowing XFD or extending time for XFD

In exercising its discretion to allow XFD or extend time for XFD, the Court must take into account the following factors:

1) issues identified in pleadings

2) number & nature of documents disclosed by parties

3) subject areas to be canvassed

4) parties' estimates of time that will be req'd to complete XFD

5) total amount of plaintiff's claims

6) any other circumstances relevant to the fair resolution of the dispute on its merits.

Rule 68(31): Witnesses (Form 141)

Within 90 days after the close of pleadings or within 90 days after the action becomes an expedited action (whichever is later), each party must deliver to every other party:

a) a list via Form 141 of the witnesses that the delivering party intends to call at the trial. The list must:

· include the delivering party, if that party intends to give evidence at trial

· exclude any expert witnesses referred to in subrule (33). 

b) For each of the witnesses included on the list, a written summary of the evidence the party believes they will give

· Designed to make you put together case early: “Can we settle?”

Rule 68(34): Case management conference may be requested (Form 142)

A party to an expedited action may request a CMC by filing a requisition via Form 142 at the registry, and by delivering a copy of that requisition to every other party at least 7 days before the date set for the CMC.

See Rule 68(41) for matters to be considered at a case management conference. 

Rule 68(51): Trial management conference to be held between 15-30 days before day set for start of trial – judge wants to see where the case is at.

68(53): Prepare trial brief: summary for case – deliver to parties 7 days before day set for trial management conference.

68(54): Contents of Trial Brief: summary of issues – party’s position – summary of evidence – list of expert reports – lists of documents intending to admit at trial – terms of order part to seek – authorities, etc.
Rule 57 / Appendix B: COSTS (see Casebook, p. 90)

Introduction to Costs

Costs drive litigation in many respects. Problem with costs: (1) “Costs” aren’t your actual legal costs; you must refer to Appendix B (2) generally, costs come to about 50% of your actual costs.

Two Kinds of Costs:

1. Tariff fees (the legal fees)

2. Disbursements and expenses (supposed to paid out in full so long as reasonable and necessary)

Two Possible Levels of Costs:

1. Appendix costs (the default assessment of costs)

2. Special costs (supposedly closer to your actual costs than Appendix costs)

Double Costs: Assessed upon tariff fees and appendix costs only; not disbursements or special costs.

Costs can be recovered even if you don’t have a lawyer.  Although the default given is Scale B Appendix costs, costs are always discretionary.  The court can choose not to award costs, to award special costs, or to change the Scale used in assessing appendix costs.  For example, if someone is engaged in inappropriate litigation conduct, then the court can decide to award special costs against them (similar to punitive damages). 

Taxable Costs: Calculation of the legal tariff items before taxes and the disbursements. 

General Assessment of Costs
Rule 57(1): How Costs are assessed generally (determining Appendix Costs)

When costs are payable to a party under these Rules or by Order, they are to be assessed as "party and party costs" under Appendix B, unless the court orders special costs.

Process to calculate Appendix Costs (s.2(2), s.3, Tariff), page 653

· Figure out your scale under Appendix B, s.2(2)
· Scale A - matters of little or less than ordinary difficulty

· Scale B - matters of ordinary difficulty ( DEFAULT

· Scale C - matters of more than ordinary difficulty

· Go to s.3 to figure out what the value/unit, depending on the scale

· Scale A - $60/unit

· Scale B - $110/unit

· Scale C - $170/unit

· Go to the Tariff to determine how many units you have completed

· Come up with a Bill of Costs by multiplying the number of units completed by the rate

· Example: Prep for trial = 5 units

· If a minimum-maximum range is given, then estimate how many units you completed

· Example: Written argument = b/t 1 and 10 units (more complicated argument would probably be closer to 10 units)

· If you only do a half-day's worth of the item, then you only get half of the units 

· Example: Item 14 (prep for XFD) - if only half-day done, then you get 2 units; if full-day done, then you get 4 units

Note: The Judge only decides who gets Appendix Costs ( then the parties go to the Registrar to bicker over number of units.
Exam Note: You don’t have to calculate the amount. Just recognize that you go through this Tariff and figure out how many units there are, and note that you need to multiply the units by the rate.

Sample Bill of Costs, (materials p. 279).

Costs and Interlocutory Applications: 5 Ways to Adjudicate Costs

1. “Costs in the Cause” 
· Court says "I award you costs in the cause" at the end of the application hearing.

· That means that party who then wins entire litigation gets costs of application plus the costs of the application.

· Doesn't matter who won the application

· Fairly common.
2. “Costs payable to One Party in the Cause”
· Party A wins application.

· Court says "I award you costs payable to [one party] in the cause"

· If Party A then wins the trial, then Party A gets costs of trial plus costs of application

· If Party B wins trial, then neither Party A nor Party B get the cost of the application. 

3. “Costs in any event to the Cause” 

· At the end of the application hearing, the Court says "I award the winning party costs in any event of the Cause"

· At the end of the trial, the party who won the application will get their application costs, regardless of whether they win the trial or not

4. “Fixed Amount”: Judge can simply set an amount payable with respect to these costs, usually to one party, but leave it to the end of the litigation

5. Can award costs forthwith – costs of a set amount payable at a certain date. Happens when judge is choked that litigation was brought.  “Forthwith” = immediately (before end of trial)
Note: Although these are the general rules, the court still has the discretion to split costs.

Rule 57(12): Costs of motions

Unless the court hearing the motion otherwise orders, the default for costs of motions is: 

(a) The party making a motion that is granted is entitled to costs as costs in the cause, but the party opposing it is not entitled to costs as costs in the cause

(b) The party making a motion that is refused is not entitled to costs as costs in the cause, but the party opposing it is entitled to costs as costs in the cause

(c) Where a motion is made by one party and not opposed by other is granted, costs of the motion are costs in the cause.

Rule 57(3): Special Costs

Where the Court orders that costs be assessed as special costs, the Registrar must allow those fees that the Registrar considers were proper or reasonably necessary to conduct the proceeding to which the fees relate. Default is App B unless Special.

If a party is awarded Special Costs, then they will only get Special Costs. No Appendix/Tarriff costs for them!

In exercising that discretion, the registrar must consider all of the circumstances, including:

(a) complexity of proceeding and difficulty/novelty of the issues involved

(b) skill, specialized knowledge and responsibility req'd of solicitor

(c) amount involved in the proceeding

(d) time reasonably expended in conducting the proceeding

(e) conduct of any party that tended to shorten, or to unnecessarily lengthen, the duration of the proceeding

(f) the importance of the proceeding to the party whose bill is being assessed, and the result obtained

(g) the benefit to the party whose bill is being assessed of the services rendered by the solicitor

Note: As a general rule, special costs come to about 85-90% of the actual costs.  This is much better than the 40-50% you get under Appendix B though! Approaching full costs. 

Lee (Guardian ad Litem of) v. Richmond Hospital: Special costs are intended to “resemble closely” the reasonable fees charged by a lawyer to his or her own client. Proper or reasonably necessary” does not necessarily mean modest.

Garcia v. Crestbrook Forest Industries Ltd. (No. 2): Special costs may be ordered for reprehensible conduct falling short of scandal or outrage.  Misconduct deserving of reproof or rebuke is reprehensible. SC may be ordered if improper allegations of fraud have been made, if a proceeding has been brought for an improper motive, or if a proceeding has been improperly conducted. [Prof notes that this is still a fairly high standard - but case lowered standard for special costs to an achievable level.]

Bradshaw v. Bank of Nova Scotia: Special costs are meant to provide a much higher indemnity than “ordinary” costs. They are not necessarily the fees that the solicitor for the party entitled to costs would claim from his or her own client. They are the fees a reasonable client would have to pay a reasonably competent solicitor to do the work for which costs are claimed. 
Disbursements

· These are your out-of-cost administrative expenses

· As long at they are reasonably incurred, you will get the entire amount

Rule 57(4): Expenses and Disbursements

In addition to determining fees to be billed on an assessment, Registrar must determine which expenses and disbursements have been necessarily or properly incurred in the conduct of a proceeding and allow a reasonable amount.

Goulden Summary Process:

(1) Get awarded costs; (2)  Scale [B is default]; (3) Go through tariff items to see where they fit in…what is appropriate $ amount? (4) Send out Bill of Costs; (5) They may agree or negotiate ( if no agreement, Registrar figures out costs; (6) Get Certificate of Costs (Casebook p.283).

· Disbursements and taxes CANNOT be doubled.

Other Possible Costs

Rule 57(14): Costs arising from improper act or omission 

When anything is done or omitted improperly or unnecessarily, by or on behalf of a party, the Court or Registrar may order:

(a) that any costs arising from or associated with any matter related to the act or omission not be allowed to the party or

(b) that the party pay the costs incurred by any other party by reason of the act or omission.

Rule 57(15): Costs for part of the proceeding

The Court may award costs that relate to some particular issue / part of the proceeding. Alternatively, the Court may award costs except as to some particular issue or part of the proceeding. 

Rule 57(18): Costs of one defendant payable by another (Sanderson Order)

If a P has sued 2 parties and loses against one and wins against the other, the court can order one D to pay the other D's cost.  

Court may also order P to pay the costs of the successful D and allow the P to include these costs as disbursements in the costs payable by the unsuccessful D.

Disputing or Refusing Costs

Rule 57(7): Assessment before Registrar

If there is an issue with respect to costs, then you must go before the registrar. The registrar will review the Bill of Costs and then make a determination.  They will then issue a certificate of costs specifying the amount one party has to pay to the other.

Rule 57(10): Costs in cases within Small Claims jurisdiction 

A plaintiff that recovers a sum ($25,000 or less) that was within the jurisdiction of provincial court under the Small Claims Act is not entitled to costs (other than disbursements), unless court finds there was sufficient reason for bringing the proceeding in SC.

Rule 57(33): Appeal

A party who is dissatisfied with a decision of the registrar on an assessment, may within 14 days after the registrar has certified the costs, apply to the court for a review of the assessment.

When are your costs actually paid?  And in what form?

Rule 57(12.1): When costs are payable

If an entitlement to costs arises during a proceeding whether as a result of an order or otherwise, those costs are payable on the conclusion of the proceeding unless the court orders otherwise. 

Rule 57(13): Lump sum costs

With the consent of the parties, the court may fix a lump sum as to the costs of the whole proceeding, either inclusive or exclusive of disbursements and expenses.

Rule 57(13.1): Lump sum costs for interlocutory application (Schedule 3, Appendix B)

The court may award lump sum costs of an interlocutory application and may:

(c) fix those costs, either inclusive or exclusive of disbursements

(d) order that the costs amount be in accordance with Schedule 3 of Appendix B, and fix the scale of those costs in accordance w/ Appendix B, s.2(2). 

Security for Costs

You can think about asking for this if you are afraid the other side won’t pay! It’s usually the defendant who requests this (the plaintiff is assuming this risk already by taking on the lawsuit).

Fat Mel’s Restaurant Ltd. v. Canadian Northern Shield Insurance Co.: The purpose of ordering security for costs is to provide a fund for the payment of the costs of parties who succeed against impecunious opponents.  There is a discretionary process to determine if this is appropriate. The amount to be ordered as security should be determined having regard to all circumstances.

Procedure: 

1) Create a draft bill of costs: What you expect tariff costs to be, hypothetically.

2) Apply to the court by way of interlocutory application for security.

You always ask for the entire amount, but the court can order whatever they want since it’s discretionary.  Generally you apply for security for costs early on, but can apply anytime.  If you have delayed, the court will look at the reason for your delay.

Appendix B, s.2(4): Costs in the event of settlement

s.2(4) refers to any type of settlement, both negotiated and under Rule 37.  Where the parties settle, and make an agreement as to costs, but not to scale, costs must be assessed under Scale B unless a party applies for a court order to assess costs on another scale. The key feature is that the parties have agreed to pay the assessed costs.   

In many negotiated settlements, parties do not agree to pay assessed costs, so the provision would not apply.  In other words, it is not how the settlement was achieved that determines whether the provision applies, but whether the parties agreed to pay costs.
Rule 56: Contempt of Court
· Non compliance with orders: civil contempt for non-compliance.

· 56(1): Court can punish with fines or committal.

· 56(2): An order against a corporation wilfully disobeyed may be enforced by fine upon corp, committal of directors or officers, imposition of fine on directors or officers. 

· Practical: Clear order – clear demands – be sure original order served on person – complied with rules for notice (serve 7 days prior).

APPEALS AND REVIEW OF DECISIONS

Exam Note: Be aware of who has made what order and when.  Recognize the 4 different types of appeals.  

Small Claims Act: Appeal from Small Claims Matter 

· s. 5(1): Can appeal to Supreme Court

· s. 5(2): No appeal lies from any order from Provincial Court other than an order referred to in subsection (1).

· s. 6: 40 day time limit to file appeal, beginning on day after the order of the Provincial Court is made

· s. 12: An appeal can be heard on an issue of fact or law.

· s. 13(1): Lists what the SCcan do: make any order that could be made by Provincial Court – impose reasonable terms & conditions in an order – make any additional order that it considers just – by order, award costs to any party to the appeal 

Appeal from Master to Supreme Court:

See Rule 53(6)-(9) above. 

· Masters deal with procedural applications (document fights, etc). If dispute over interlocutory, generally before Master.

· Appeal of Master decision ( judge.

· On law: “Correctness”; Anything else: “Clearly Wrong.” Is matter “vital” to parties?

· 14 days to appeal

Appealing from Supreme Court to Court of Appeal:

Two Processes:

1. Application by right

· Any final decision comes with a right to appeal to the Court of Appeal (Order, Judgement, Dismissal, etc).

· Also, some legislation specifically states that there is a right to appeal to the Court of Appeal

· Appeals by right are heard by 3 judges

2. Application where leave is required

· A non-final order (e.g. to post security, provide documents, etc.) requires leave to appeal
· Need to seek leave within 30 days (Court of Appeal Act, s.14). NOTE: Time ticks from time order rendered, NOT when signed, etc. 30 days is default to file Notice of Appeal. 
· Note: can get exception for 30 days if accident, etc.
· Applications for leave to appeal are heard by 1 judge. They will look for “reasonable prospect of success.” 
· If leave granted, appeal  heard by 3 judges. Decide general test: (a) Law = correctness; (b) Facts or discretion =  “clearly wrong, patently unreasonable.” 
· COA sits 5 judges if asked to overturn case law they have already rendered.
Watson et al v. Imperial Financial Services Ltd. et al
· 2 Step Process: (1) Is this a final order? (2) If no, seek leave.

· Need to explain why leave should be granted: Is it reasonable? Clearly wrong on the facts? Is this particular interlocutory issue vital to the conduct of the litigation?

Appeal from Court of Appeal to the Supreme Court of Canada

· If you want to appeal a Court of Appeal decision to the SCC, you need to seek leave within 60 days after COA decision

· A panel of 3 judges (usually) determines whether or not to seek leave

· The overriding test is National Importance 

· Is it dealing with some type of federal legislation?

· Legislation that may be provincial with broad application across the country

· Competing decisions from different jurisdictions

· Rare to get leave to be heard in SCC in civil context.
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