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I. INTRODUCTION
Framework of analysis:

1. Is there a trust? (or is it a relation of K (voluntary); tort; other fiduciary) Is it properly constituted?
2. Who are the players

· inter vivos (come into being while the settlor is alive): settlor, trustee, beneficiary
· testamentary (come into being at the time of death, via will): testator/testatrix, personal representative (administrator or executor/executrix), beneficiary
· note: when A dies and appoints B as the executor, for a short period of time, when B is carrying out its administrative duties, B is not actually a true trustee (it is when B is administering the will that B is a trustee)

2. What are its terms? What kind of trust is it? When does it come to an end? 
What are the duties & powers of trustee
· Look to the trust document 1st
· If there is none or its inadequate: default rules from—

· Statute (Trustee Act)

· Case Law

4. Has someone broken their obligations?

5. What are the causes of action? Remedies? Defenses? 
What Kind of Relationship is it?

1. Fiduciary Relationships
Is there a fiduciary relation?
(1) Express Creation – express request, express acceptance (undertaking to relinquish own self-interest and act solely on behalf of other party)
(2) By Operation of Law – statute imposes; or 

· court imposes, based on facts about the relationship (behavior, conduct)

· there are types of relationships that are already established as fiduciary (lawyer-client; partners; agents; powers of attorney; financial advisor (after Hodgkinson))

· but the categories are not closed

· 3 criteria for finding fiduciary relation (Lac Minerals):

(i) person has scope / discretion to exercise power over another
(ii) person can exercise that power so as to effect beneficiary in damaging way

(iii) beneficiary is vulnerable to the person holding the power / discretion (Guerin said this is a hallmark but Hodgkinson said its not, just an indicia)
Court will determine whether relationship existed b/t the parties in which one party reasonably placed his trust or confidence in the other or was dependent on the other in some significant way.

What obligations does a fiduciary have?
· bound to act with confidentiality, honesty, and entirely in the interest of the beneficiary (i.e., loyalty, and from here flows the duty to avoid conflicts)
· may need to protect non-economic interests (e.g., security of the person)

· [obligation to act honestly, prudently, diligently, even-handedly, candidly and strictly in the best interests of the other person. Fiduciary precluded from making unauthorized profits, from delegating its responsibilities, and from placing itself in a conflict of interest.  In short, a fiduciary cannot act in a self-interested fashion.]

Strother (SCC, split 5:4)– looks at limits of fiduciary obligation (lawyer – client)

· McLaughlan (minority): the retainer defines the fiduciary relation (you can K the scope)
· Binnie (majority): while the K is governed by K law, the K is overlaid by general fid duties

· Hasn’t been tested in court yet whether you can K out of all fiduciary obligations; can try and limit by, e.g., drafting an expiration date 

What cause of action does beneficiary have?

· Breach of fiduciary duty 

· (if there are other actions, like negligence, be clear; other causes of action for vulnerable parties—in K: undue influence, unconscionability)

What remedies are available?

· Various:
· Traditional damages; disgorgement of profits (not available for breach of K); constructive trust (claimant will get asset itself)
JL: damages for breach of fid duty is broader than damages in for breach of K. 
· You must establish a fiduciary relationship before claiming a fid remedy ( can't claim a remedy, and then argue that fid relationship is created 
COMPARISON BETWEEN TRUSTS AND OTHER RELATIONSHIPS
2. Trust and Agency
Similarity between trustee and agent:

· both are fiduciaries – both are under a duty not to permit their personal interests to conflict with the responsibilities, to act strictly for the benefit of the beneficiaries/principal, and to keep proper accounts

3. Trust and Contract
Trusts and contracts sometimes exhibit superficial similarity because both can exist in the same transaction

4. Trust and the Office of Personal Representative (administrator or executor/executrix)
Similarities between the functions of the trustee and those of the personal representative are considerable:

(1) both are fiduciaries, the trustee having duties vis-à-vis the trust beneficiaries and the personal representative having duties toward the estate as a whole

(2) both hold title on behalf of someone else

(3) through a variety of statutory provisions, both have overlapping functions

The function of the personal representative ceases once his/her duties are completed and if any trusts are created, the trustee takes over

· NB: when these two officers are performed by the same person the court must determine when the transformation takes place

Trust – specific sort of fiduciary relation
Trust – an obligation (imposed expressly, by implication or by law) whereby a person (trustee) is obligated to deal with property to which that person has title (trust property) for the benefit of people (beneficiaries), or for purposes, or for both people and purposes

Notes:

(1) a trust is not a separate legal person, it is just a relationship

(2) the settlor and the trustee may be one and the same person, as where the settlor declares him/herself to be a trustee of property for the benefit of others

(3) a trustee may be one of several beneficiaries, but NOT the sole beneficiary

(4) it’s a separation of legal and beneficial title / ownership

​Creation of trust

(1) Express: settlor / testator has expressed his/her intention (orally, by deed, by will) to have property held by one or more persons (trustee) for the benefit of other (beneficiary) or for defined purposes.

(2) By Implication: [benefit of property goes to person that gave it, from person who has title]
(i) automatic resulting trust: express trust fails in whole or part (e.g., illegality; or beneficial interest isn’t exhausted—property to B in trust for C for life (when C dies, results back to A))
· then its implied that property was just in trust for donor, reverts back to donor

(ii) presumed resulting trust: when there is an inter vivos (a) voluntary transfer of property or (b) X buys property and directs title to be put in name of other(s)…

· and the transferee pays no consideration…

· presumption that grantor didn’t intend to give beneficial interest (i.e., imply a trust, property held for grantor’s beneficial interest) [unless its transfer to spouse or child]

· can rebut by evidence that an absolute gift was intended

(3) By Law: [regardless of party intentions]
(i) Remedy of constructive trust (it’s a resulting trust)
(ii) Statutory Trust: 
· Estate Administration Act, s.78 – the personal rep of deceased holds real estate as a trustee for those beneficially entitiled

· Social Services Tax Act (PST) – merchant is holding the 7% in trust for the gov’t
· Deemed trusts by legislation often provide 2 of the certainties: the intention to create a trust and the objects
Must be a transfer of property to trustee
· Need at least some token amount of property put into trust to create it

· What goes into the trust becomes the capital/ corpus/res of the trust

· (what the capital then produces = income)

· Meet the formalities to transfer: e.g., in BC, need Form A for real prop

Key Question: Did transfer create an absolute gift (no strings attached) or a trust (obligations imposed)?
Terminology
protector – can be a 4th party to the trust (creation of lawyers): stipulate in trust doc that this person gets certain powers, usually to dismiss the trustee (gives settlor/testator some control over trustees) 
beneficiary – the person entitled to the property (income or capital or both)

appointees – beneficiaries, once appointed

mere power – if a power of appointment is not coupled with a duty to appoint (i.e. if the donee has a discretion to appoint or not)
right to accounting – beneficiary’s right to have trustee enter into a fair arrangement (balance all beneficiaries interests)
spouse trust – a trust in which money is left to benefit a spouse

vested right – an immediate (even though there may be a future element to it) right of a trustee

contingent right – a right of a trustee that is possible, but not assured
bare trust – a trust is said to be bare/naked/simple/dry at the point that the duties imposed on the trustee by equity are regarded as passive duties (i.e. the person who is the trustee and holds something in bare trust is simply the legal owner and has no duties in respect of it other than to transfer it to the beneficiaries upon demand)

· ex: a person owns a piece of property in the name of a corporation and for various reasons they don’t want it for the corporation but they don’t want to do any of the paper work so they have a declaration that the corporation is holding it as a bare trust for an individual

sui juris – beneficiaries that are not incompetent and not an invalid

fixed trust – a trust in which each beneficiary’s interest is fixed, either by amount or as a proportion of the total
discretionary trust- a trust in which the trustees are given a power to decide how income, capital or both should be distributed to a class of beneficiaries (i.e. the trustees are under a duty to appoint (they must pay or distribute), but they have a discretion about the amount any beneficiary will receive, or about the choice of beneficiaries, or both)

fiduciary trust – a trust in which the trustees are given power to appoint, and may distribute the income, capital or both to a class of beneficiaries, but there is no obligation for them to do so (i.e. gift over is crucial as there is no obligation)

executed trust – a trust in which the settlor has completely set out the beneficial interests (i.e. there’s no question as to where the money is going)

Note: “executed” doesn’t mean that the trust is fully administered or completed, since the trustees still have active duties to perform

executory trust – a trust in which the settlor has expressed only a general intention as to the beneficiaries or as to the purpose, while final distribution is left to a later time or to other persons, such as the trustees

· ex: if a trustee is given a power of appointment the trustee can choose the beneficiaries and decide how the funds are to be distributed

Note: if a trust is executed, the courts will interpret the trust instrument strictly, while in an executory trust the court will look at the whole instrument to discover, and carry out, the real intention of the settlor
power of attorney – a document whereby one person grants to another person the power to make decisions and do things on behalf of the grantor

general power of attorney- the power is unlimited

limited power of attorney – the power is for specific things

enduring power of attorney – because the power of attorney is in the nature of a contract there is a provision in power of attorney legislation that overrides the common law, which says that one party becomes incapacitated the contract ends, so incapacitation of the donor of the power of attorney is irrelevant

Joint Tenancy - Remember that joint tenant cannot dispose of his interest via will. If A & B hold property jointly, then upon death of A, B's interest subsumes A's interest via right of survivorship. A cannot dispose of his interest by will. 

Types of Trusts

A trust exists whenever title to property is vested in one person to be held for the benefit of another - but there are different kinds of trusts, depending on the powers and duties of the Trustee.
Bare Trust

When T no longer has active duties to perform (that is, duties imposed by S), except to convey trust ppty to Bs upon demand.
Fixed Trust ("Absolute Trust")

Trust in which each B's interest is fixed, either by specific amount or as proportion of the total. T has no discretion as to distribution - they must distribute the money as the trust dictates.  

· Example: “I leave my estate to my spouse for life & on his death, the capital shall go to my children in equal shares”.

Discretionary Trust

Trust in which Ts are under duty to pay, but given power / discretion to decide how income/capital/both should be distributed to Bs.  

· Example: "I leave my estate to my husband for his life to hold as T for my kids, with capital to go to the kids in such shares as T shall direct" 
· T are under duty to pay or distribute: They must pay out trust property to beneficiaries. 
· But Ts have discretion as to (1) amount any B will receive, (2) when Bs may receive property and/or (3) choice of Bs.  
· T is permitted to pay as much money as is appropriate for benefit of Bs.
· Therefore, a B has no absolute right to income/capital of trust ~ b/c discretion is vested in T to pay (or not).
Fiduciary Trust / Power of Appointment / Mere Power
The mark of this trust is having a power of appointment = trustee may appoint & may distribute to the beneficiaries, not obligated 

· Example: "I leave my estate to my husband for life to hold as T for my children if T so decides, but if there is no distribution to the children, then to the SPCA."

· No obligation to distribute: at most, fiduciary T must consider whether to make distribution or not.
· Note: Important to have "ultimate distribution" clause (e.g., to SPCA) in fiduciary trusts to avoid Resulting Trust, which would happen if trustee doesn’t appoint & distribute the trust funds.
· Also called Mere Power. Remember to differentiate from the Discretionary Trust. 

Note: the trust doc may not identify the Bs that trustee can give to; trustee may have a general power to appoint (anyone in the world); so long as trustee considers the appropriateness of the appointment [Ramsay thinks this case Hayes is pushing it]

· and trustee doesn’t have to exercise / appoint at all, so long as considers whether & how to from time to time.

Note: power of appointment can be held by non-Trustee:

· Someone who is not a trustee may have a power of appointment: "I leave my estate to be held in trust for my wife for life and upon my wife's death, to such children as the wife appoints". When not a trustee, no obligation to even contemplate. If decide not to appoint, just results back to settlor / estate 
See Certainty of Objects for more details on the differences between Fiduciary Trusts and Discretionary Trusts.
EXPRESS TRUSTS – types & purposes
THREE CATEGORIES OF EXPRESS TRUSTS:

(1) private trusts (i.e., for people)
· usually, for the benefit of family members (generally, trying to “protect” family assets)

· can arise either inter vivos or testamentary

· objectives include:

· protect asset, in the sense of ensuring that they are held in a particular form; or
· allowing the asset(s) to benefit a number of generations; or
· preventing beneficiaries form acquiring the asset outright (e.g., young kids)
· protecting assets from creditors

· protecting assets from someone who has spousal claims

· protecting assets from the Canada Customs and Revenue Agency

· protecting assets from spouses and/or children who may have claims under the Wills Variation Act (which only allows judge to vary terms of a will, not a trust)
(2) commercial trusts

· for people, but set up in a commercial setting 

· may achieve same thing as a limited liability company, which also divides the burden and benefits of ownership of assets:

i. trust situation

· the trustee owns the assets

· the trustee manages the assets

· the beneficiary benefits
· the beneficiary has limited liability
ii. limited liability company situation

· the company owns the assets

· the board of directors manages the assets

· the shareholders benefit
· the shareholders have limited liability
· sub-categories:

i. 
income trusts

ii. 
pension funds

iii. 
trusts for various creditors (ex: bond holders of a corporation)
(3) purpose trusts

· trusts where there is no beneficiary, but there is a stipulated purpose

· problem: who can enforce the trust (usually its beneficiary)?

· in the case of a charitable purpose trust, the Attorney-General can

· in the case of a non-charitable purpose trust, the trust is considered void bc no one to enforce
OUTLINE OF PURPOSES FOR USING A TRUST:

(1) estate planning

· there are innumerable purposes to which a trust can be put for private purposes and the settlor/testator can impose such conditions or stipulations as desired, so long as they aren’t illegal or contrary to public policy

(2) tax planning

(3) public trusts

· ex: to provide for various charitable purposes

(4) business applications

a. business/Massachusetts trust – commercial property is transferred to trustees to manage the property on behalf of and for the benefit of investors who supply the money to buy the property and take “trust units” in return, as evidence of beneficial ownership

b. investment trust

c. insurance trust – involves transfers to, or purchases by, trustees of contracts of insurance on the life of the settlor under a trust agreement

d. liquidation trust – when a business is insolvent and cannot pay its creditors, the creditors enter into an agreement whereby trustees continue to operate the business in the hope of getting the debts paid over a number of years

e. voting trust – several shareholders will transfer their shares to a trustee under an agreement that the trustee will vote the shares in a particular way for a predetermined period

f. trust to secure creditors – a corporation wishing to float a large loan enters into a trust agreement (trust indenture) with a trustee, usually a trust company

g. pension trust

h. statutory trust

A. CREATION OF EXPRESS TRUSTS – INTRODUCTION    
Not every transfer of property is a trust. You need the following 4 things to create a Trust:
Settlor has capacity
Completely Constituted: transfer of assets: Legal Title must be in the name of the Trustee

Must meet the 3 Certainties

Certainty of Property (Subject Matter)
Certainty of Intent (Words)
Certainty of Beneficiaries (Objects)
Formalities: re the Trust itself: Must meet any particular formalities for type of trust being created

If you have transfer that does not meet all 3 requirements, then you either have (a) a resulting trust or (b) an absolute gift.  

· Resulting Trust: Property results back to S or S's estate

· Absolute Gift: Transferee receives the property absolutely. They do not hold it in trust for anybody. 

NOTE: Professional responsibility issues surrounding trusts:

(1) know your client – settlor?  beneficiary?  accountant? (spouses can be a problem)
(2) capacity of the client

a. mental capacity

· i.e. capacity to understand what will legally occur when the trust is set up

b. literacy

(3) your own competency

(4) know the identity of the trustee

(5) the legality of the purpose of the trust

a. ensure that the trust is not part of a money laundering scheme

· note: lawyers are exempt from federal legislation that requires financial institutions and others to disclose “suspicious transactions”

b. ensure that the trust is not being established in order to put assets beyond the reach of creditors

· i.e. make sure that it’s not a fraudulent conveyance or an attempt to avoid bankruptcy legislation

c. ensure that the trust isn’t part of a scheme to evade taxes

I. Capacity

Does each individual have capacity to enter the trust?

Lack of capacity is a way to attack the validity of a trust.

Settlor/Testator

Same test as capacity to enter a K: (1) 19 years or older and (2) mental capacity [no undue influence, drunkenness]
Elderly/crazy: Can they appreciate the transaction? If Committee has been appointed, then they can't benefit themselves (are fiduciaries).
Testators: Must have capacity to create a will. Generally, less capacity req'd for will than for K – 4 tests (Banks):
Testator must understand that what they are signing is a will & understand where their assets are going

Testator must comprehend extent of their property

Testator must understand claims of persons not named as beneficiary (ie., who are excluded)
Must make sure testator decisions are not based on misconception (eg, paranoia)
Beneficiary

B can be anyone or any purpose (but must meet Certainty of Objects test)
· All persons including minors, mentally incapable persons, bankrupts and corporations can be the beneficiaries of a trust

· a trust may even benefit unborn or unascertained persons, in which case a representative is appointed to protect their potential interests

· note: incapable beneficiaries are usually represented by an official

· Because unincorporated associations have no separate legal personality, they are incapable of being beneficiaries of a trust
Trustee

Anyone capable of holding property is generally ok (incl. corps). 

· but unincorporated associations have no separate legal personality, so they are incapable of holding title to property

· it is unwise to appoint a minor as trustee because a minor is incapable of making a valid conveyance of the trust property

Note: the courts have the power to deal with situations when minors or mentally incompetent persons are appointed as trustee

II. Transfer of Title from Settlor to Trustee 
Incompletely constituted trust is unenforceable.

A completely constituted trust is a trust in which the settlor has:

(1) made a declaration of self as trustee; or

(2) conveyed the property to the trustee (property vested in trustee) for beneficiaries

· the normal property rules apply when creating an express trust (i.e. when transferring assets from settlor to trustee) so make sure that the normal property rules permit the transfer

Issues that may arise when transferring land into a trust:

(1) if it’s a will: does it comply with formalities of the Will’s Act (writing, 2 witnesses—deal with later)

(2) bankrupt persons are subject to a number of statutory controls on their ability to alienate assets

(3) for share transfers, the articles of incorporation or the shareholders agreement may restrict the transfer

(4) if joint tenancy exists ( need to sever joint tenancy before you can transfer your interest
(5) the transfer may trigger property purchase tax

(6) the settlor may want to continue to enjoy the land

· solution: include in the trust a clause that gives the settlor the right to occupy the land during his/her life

(7) the settlor may have to pay deferred property taxes

(8) the transfer may trigger a taxable capital gain

(9) it is difficult to get financing for a home in trust

(10) the inability of the parties to understand and live with the trust relationship

Incompletely constituted trust is unenforceable [EQUITY WILL NOT ASSIST VOLUNTEER: can’t sue on a gift / compel a giftor] – this is the starting point, but see below cases where court may compel an incomplete gift
· if the settlor has declared an intention to create a trust, but hasn’t transferred the property that’s to form its subject matter to the trustees, there’s no trust and the intended beneficiaries, if volunteers, have no remedy, either against the trustee or the settlor 
· note: a volunteer is a person who has not paid valuable consideration for the transfer of the beneficial interest

[CAN COMPEL WHEN CONSIDERATION, OR UNDER SEAL]

· however, in an inter vivos situation, if the beneficiary (or trustee?) had given consideration for the promise or if the settlor made his promise under seal, the settlor could be forced either to constitute the trust or pay damages

· NB: if the trustee gives the consideration, there’s a privity problem if the beneficiary wants to enforce the promise to transfer the property to the trustee

Timing: in general, a trust will be completely constituted when:

· in the inter vivos situation, the settlor transfers the property to the trustee at the time that the trust is created and ownership of the property is vested in the trustee [but note that setting up a trust and transferring an asset are different things!]
· in the testamentary situation, if there’s a valid will and the testator dies then the property, as a matter of law, will vest in the trustee

[Once constitution takes place, in the absence of a power of revocation, the creator of the trust cannot revoke even if the beneficiary is a volunteer]
The requirements / formalities, for ensuring that property is completely transferred to another, will vary with the type of property

· with personal property, physical delivery could be enough (recall general requirements for a complete gift: intention, acceptance, delivery)
· with shares, the transferor/settlor, the transferees/trustee and the corporation may all have to do certain things

· once the requisite formalities are met, title to the shares will be vested in the trustees

· with land, in BC, Form A must be completed unless an exception under the Land Title Act is met

· in practice: by and large, registration has been established NOT to be required in order for there to be a valid transfer, but registration is better than not

Ways around the EQUITY WON’T COMPLETE AN INCOMPLETE GIFT rule:

Milroy v. Lord holds that in order to render a voluntary transfer valid, EVERYTHING must be done that is req'd in regards to nature of property.
Rose tempers Milroy by holding that the Court will impose a trust prior, e.g., to actual registration of title if transferor has done everything they need to do in order to effect the transfer / divest themselves of ownership. T must have been put in position by S whereby they can complete transfer w/o any further assistance from S. 

So, Equity will step in to save a transfer if it is against good conscience not to do so (Pennington v. Wade). Donor must show 3 req'ts (Rose):
a) Has a clear intention to make a transfer of property

b) Has done all that he/she could do to bring about the transfer

c) But the transfer is frustrated by some external event
Milroy v. Lord (1862) HL ( strict requirements for transfer of trust property—everything must be done
Facts: Medley wanted to transfer shares to Lord to hold in trust for Lord's daughter/Medley's niece (Eleanor). Medley did all they could. But process to transfer shares req'd record on company register. Not done before Medley died. But deed effecting trust was signed & sealed. Dividends from shares began to flow to niece-beneficiary. Medley died. M's widow challenges trust as incompletely constituted. 

Issue: Valid transfer of title in the shares to Lord?  

Holding: Shares weren't in the trust, so niece doesn't get them. 

Ratio: Still the law in BC today

Re Rose (1952) ( once Settlor has done everything necessary, the transfer is complete / the trust is constituted
Facts: In March 1943, S voluntarily transferred shares to wife properly and delivered shares to wife. He told her to re-register shares. Wife did not do this until June 1943. S died in 1948. Tax law held that taxes would be imposed on everything in estate which was voluntarily disposed of in past 5 years. If transfer took place in 1942, then no taxes. If 1943, then taxes. 

Issue: Did the transfer take place in 1942 or 1943?

Holding: Transfer took place in 1942 upon the transfer to the wife. 

Note: Re Rose is considered to have tempered the orthodox position of Milroy in BC today.

In order to bolster this position [get around general rule that EQUITY WON’T COMPLETE INCOMPLETE GIFT], there are other arguments that can be advanced:

(a) s.59 of equity act says a K wrt land not enforceable unless in writing, but an exception includes: behave in a ways that it seems like transfer happened

(b) doctrine of proprietary estoppel—not limited to land, as is the above 
· the conduct of the transferor may have the effect of giving an interest to the transferee

(c) donatus mortus causae  

· someone, in contemplation of their death, takes some steps to transfer an asset and, under some limited circumstances, that transfer may be affected

(d) Pennington v. Waine (2002), 4 All E.R. 215 (CA)

· note: unclear if this loosening will find favour in BC

· a donor will not be permitted to change his/her mind (even if not completely constituted trust) if it would be unconscionable in the eyes of equity, vis-à-vis the donor, to do so (see below)
(e) Rule in Strong v. Bird: When an incomplete gift is made during the donor’s lifetime and the donor appoints the would-be recipient as executor, the vesting of the property in the donee as executor may be treated as completion of the gift.
Strong v. Bird (1874)

Facts: Stepmom loans money to Bird. Stepmom later forgives debt orally w/o consideration. Upon stepmom's death, Bird named executor of her estate. Legal title in stepmom's estate vests to Bird (so Bird is now both creditor of debt & debtor).  

Holding: As a matter of law, the debt is now extinguished as Bird became executor.

Analysis: In law, Bird ought to pay the debt. But Court applied 4 conditions found in Cope v. Keen in which Court was willing to accept that a valid transfer had been made:

1) Testator made purported immediate gift in her lifetime 

2) Testator failed to make the gift to the donee legal in an inter vivos transfer (no consideration, nor under seal). Intention that she wanted to forgive the loan formally and complete the transaction

3) Testator's intention did not change before death: When testator died, she still had intention to donate property 

4) Intended legal recipient became legal owner: Donee (Bird) became legal owner (i.e. executor of Stepmom's estate)

Pennington v. Waine (2002) English CA

Facts: Aunt wanted to give shares to nephew. Aunt did everything required to complete transfer, but 3rd party failed to deliver documents to company to formally complete transfer.  

Holding: Valid transfer of shares, thus making it a completed gift.

Personal Declaration of Trust

Example: Settlor owns Blackacre and states "I declare that I hold Blackacre in trust for X".  

A trust may also be constituted by a Personal Declaration of Trust. 

· Person publicly declares himself the trustee of his assets for another: S declares that he is divesting himself of equitable title while retaining legal title for purpose of holding the property for the benefit of another

Issues to Look for:

Completed Constituted? No issue of whether trust is completely constituted b/c no need to transfer legal ownership

3 Certainties present?
Intention ( the main issue
Subject matter

Objects

Intention: Has owner actually declared himself to be a trustee?

No technical words need to be used to create a trust

Evidence of intention to become T for a 3rd party & create a trust that is binding and irrevocable (Carson)
Very fact-driven (see Glynn and Carson)

While oral trusts are now enforceable in BC (Law and Equity Act, s.59), better to get PDT in writing (declarer/trustee/settlor may become incapacitated!).

Court will not “discover” a trust if facts show that what was intended was a gift (Glynn)
Intention to make a gift is ( PDT 

But Bs need not know that a trust has been created for them (Glynn)

Bare Trust Only: Simple Declaration of Trust creates a bare trust.

· T has no duties except to hold asset until given instructions from B to transfer (no duty to do anything but ultimately transfer to beneficiary)
Glynn v. Commissioner of Taxation 
Facts: Dad buys shares, issued to himself "as trustee for his 2 sons". Certificates signed by dad "as T for sons". Approved by company; shareholders' list reflecting dad holding as T. Dad collects dividends, but doesn't account to sons or tell them about trust. Company share register only shows dad as owner of shares. Dad dies. Tax man argues that shares held on trust by dad with life estate for himself, remainder to kids. 

Issue: Are shares part of father's estate? Was a trust created in favour of the sons? Could the father have revoked the trust? 

Holding: Transfer was valid declaration of trust. Father held shares in trust for kids (no life estate for himself). Many people knew about the trust; therefore lots of evidence of personal declaration. Dad used money on sons. Dad was simply T and S of trust. Sufficient discharge of Father's role as Trustee. Retention of dividends does not negate trust – did not create life estate for dad. If Bs never received payment, that could mean that T was in breach of trust

Carson v. Wilson

Facts: During his life, X assigned deed and mortgages to Y, but gave them to lawyer and told him not to make transfer effective until his death.  During life, X retains profits.  Deeds and assignments do not comply with Wills Act.  

Holding: Held to be ineffective testamentary dispositions.

Ratio: X not found to be T over assignments. No indication that he intended to be bound immediately and unconditionally.

III. Three Certainties
Guiding Principles:  Have all three Certainties have been met?
1) Certainty of Subject Matter (Property and Portion)

2) Certainty of Words (Intention)

3) Certainty of Objects (Beneficiaries)

A. CERTAINTY OF SUBJECT MATTER (PROPERTY & PORTION)

Subject Matter (the trust res) must be described w/ enough certainty that it is legally ascertained or ascertainable at the time of trust's creation (Beardmore).

1) Property: Trust must have property that can clearly be identified as its subject matter; and
2) Portion: Terms of trust must define portion each B is to receive, or must vest Ts w/ discretion to decide portion.
If no certainty of subject matter is found, the trust will fail and the property will result to the settlor or their estate
1) Property subject to Trust must be made clear

All property is capable of being the subject matter of a trust. 

 “Property” includes all equitable and legal interests in realty or personalty

Example: Equitable interest under a trust is property and is capable of forming the subject matter of a further trust. 

Example: Benefit of K is property right capable of forming subject matter of trust (i.e. rental income from lease)

Subject Matter must be Ascertained or Ascertainable 

The subject matter is ascertained when it is a fixed amount or a specified piece of property. It is ascertainable when a method by which the subject matter can be identified is available from terms of the trust or otherwise. 

· Example: “residue” is ascertainable b/c legally defined [residue = estate’s assets - (debts + legacies)] (Beardmore)
Note: Trust that is to be made up of "future property" (property to be transferred in the future) can be created only if that property is legally ascertainable at time trust created (Beardmore)

There are 3 ways to make the Subject Matter clear

(1) Provide reference to specific piece of property: be very specific (i.e. by giving dimensions of land)
(2) Provide reference to specific fund or a fixed amount/proportion in a specific fund (i.e. RBC acc't # 12, or 3/5 of residue of estate)
(3) Provide formula to determine amount in trust (i.e. take enough out of the residue to be able to pay $50 million to X)
Testamentary Trust: If trust is established by will so that property will go into a trust upon testator's death, there is no uncertainty. The only issue is whether the testator actually owned the property. 

Problems arise in the following situations

· Uncertain Wording: “bulk of my estate”; “bulk of $50,000"; "3/5 of my net estate upon my death"
· Future Property: The Trust Property is to be added in the Future (Beardmore)
· Personal declarations of Trust: since no transfer of property was required, miss this key step which usually means certainty of subject matter isn’t a problem
Re Beardmore Trust (1952) OHC ​- uncertainty as to property to go into trust

Facts: Separation agreement requires husband to create trust for kids. He drafts a deed that states: "Transfer 3/5 of my net estate to my kids. Transfer is not to take place until I die." Husband dies. 

Issue: Was deed valid as declaring a Trust, in that there was Certainty of Subject Matter?

Holding: No certainty of subject matter, therefore deed not valid as inter vivos trust. Deed also not construable as a will because it did not comply with Wills Act, and therefore could not operate on H's death. In this case, "net estate" was not a legally ascertainable amount. Therefore, "3/5 of my net estate" was not legally ascertainable. "Residue" is an ascertainable amount - ("3/5 of the residue of my estate" would have been okay. Alternatively, husband could have declared and constituted a trust with a nominal amount (i.e. $5) and then entered into a Covenant to transfer 3/5 of his estate to the trust upon his death. 
2. Portion to be received by the Beneficiary must be made clear (or Discretion must be given)

Portion of ppty to be received by each B must be made clear - or T must be vested w/ discretion to decide each B's portion (Boyce) 

3 methods of making the Beneficiary's Portion clear

(1) Fixed trust: set out specific amounts for each beneficiary (i.e. B receives 10% of capital of trust)
(2) Formula: for calculating amount each beneficiary to receive
(3) Discretionary trust: give trustee discretion to determine the amounts
Problems arise in the following situations:

· Repugnancy cases (usually not clear from wording exactly what the person is getting)—a “gift” with conditions may be interpreted by court as (1) an absolute gift and the conditions repugnant; (2) a trust (with successive interests)
· When beneficiaries are given a Power of Selection (i.e. beneficiaries can choose what ppty they get)—Boyce
· Fiduciary Trust: When trustee's Power of Appointment is not coupled with Duty to Appoint (i.e. Trustee has discretion to distribute, but is not obligated to distribute - not clear in these situations who is to get what)
How to prevent problems:

· Expressly specify which property goes to which B (fixed amount or formula) 
· Make it a discretionary trust: Impose upon Trustees “an obligation/duty” to distribute trust property to Bs 

· Give beneficiary a duty to select rather than power

· Where beneficiary gets power of selection: provide for contingencies in case no selection… always have a provision for ultimate distribution ( default clause to ensure that property doesn't result back to Settlor or Settlor's estate, and thus saddle the estate w/ tax/creditor/WVA claims)
Boyce v. Boyce - portion of property going to Beneficiary must be clear

Facts: Testator leaves 3 houses to Ts in trust for his wife for life; then hold in trust to convey 1 house to his daughter M (of her choosing), and the other 2 houses to his daughter C.  All parties mentioned in the will, except C, predeceased the testator. 

Issue: What interest does C have in the estate?  

Holding: No. Trust fails for uncertainty of subject matter. M never chose a house, so it's not clear which houses C should get. Resulting trust arises - houses result back to testator's estate.

· According to deed, daughter M had a bare power of selection. She could choose what portion of trust property she received, & ( what portion of trust ppty C was to receive (i.e. if M chooses House #1, then C gets #2 & #3 by default).

· Since M is dead, she can't be forced to choose a house. (, no T can effect the transfer mechanism that S intended.

· Furthermore, clause allowing M to choose a house was discretionary. She was under no obligation to choose a house

· Where B has discretionary power of selection that is not coupled w/ duty of selection, courts will not step in.

· But if duty to select (i.e. M was req'd to choose house), then court will step in & assume that Bs receive equal amounts of the property (equality is default).

3) Doctrine of Repugnancy

Doctrine of Repugnancy is invoked by trust conditions that unduly interfere w/ or restrict the enjoyment of an absolute interest.  You cannot attach conditions to an absolute gift. (Re Walker) 

The description of the trust property must not be repugnant in that it confers conflicting rights to different beneficiaries (i.e. by giving an "absolute interest in my estate to A, but upon A's death, the estate is to pass to B").  
· If want to achieve this effect, give to trustee/executor and then give life estate to A, remainder over to B
Problems that arise in Repugnancy

·  “Bequeath $100,000 to A outright in order that she may help B through law school”

· Presumption of absolute gift (not trust) because of the wording “may”- not "shall" - no obligation imposed.
· Transfer of $100,000 is not necessarily going to A so that she WILL help B

· “Bequeath and give $50,000 to C and on her death, I direct her to distribute sum among her children as she sees fit”

· Court might say “bequeath and give” = absolute gift (not trust); everything following that clause is repugnant.

· More likely that C will be seen as having a life estate in $50,000, so she is both T (for kids) & B (for herself as life tenant)

Dealing with Repugnancy: Give a Life Estate (If you want A to benefit from your estate while A is alive, but the remainder to pass to B, then state "To A for life, with remainder to B")
Re Walker

Facts: Husband's will declared that "his estate was gifted to his wife, but if anything left upon her death, it would go to other named Bs."

Issue: What is the nature of the wife's interest in the husband's estate?

Holding: Transfer held to be repugnant. Wife received an absolute interest. Other named beneficiaries had no interest in the husband's estate.  Trust for the other named beneficiaries was void for uncertainty of subject matter.

Analysis: If an absolute interest in the husband's estate had vested in the wife after the husband's death, then only she could decide what happened with the property after her death.

· You cannot give an absolute interest in property that is coupled with an obligation to give that property to a 3rd party

· Transfer was void for repugnancy b/c it attempted to transfer absolute interest to wife that had conditions attached to it.

· Therefore, trust was void for uncertainty of subject matter ( not clear what 3rd party Bs will actually receive, since wife was now absolute owner and could do whatever she wanted with the property. 

· Controversial decision because in Construction, you are supposed to read the whole document - you don't just end the inquiry after seeing the word "gift" - which the Court apparently did here

B. CERTAINTY OF INTENTION / WORDS 
To satisfy the certainty of intention requirement, the Court must find an intention (in language or conduct) that the trustee (another person OR themselves) is placed under an imperative obligation to hold property on trust for the benefit of another 

Question of Construction: The language or conduct of the Settlor must be sufficient to express the intent to create a trust. 

· Precatory words alone = bad: Must convey more than a moral obligation or mere wish. Mere wishes do not impose a legal obligation. Precatory words raise a presumption of an absolute gift (Hayman v. Nicoll)

· Need not be technical words, so long as intention to create trust can be found/inferred (no magic words)
· i.e. need not say "I give Blackacre to X to hold in trust for Y"

· Look at both the words and the document as a whole: consider nature & manner of disposition

· Conduct, or Written/Oral Evidence admissible to determine intent
If lack of Certainty of Words/Intention: No trust, and decide: 
If transferor intended "trustee" to receive outright gift: then the “trustee” will take absolutely rather than as trustee. The rules determining ownership in this situation are those that govern gifts, not trust law. 

If transferor intended "trustee" to have a power of appointment over the property: then persons entitled in default of exercise of power will take. In this situation, the rules that are relevant are those related to powers, not trusts. 

Problems arising in determining Intention

Precatory Language: Language such as: "I hope that my daughter will keep the house in the family;" “in full confidence that she will use it;” “in further belief;” “further wish that;” “hoping that;” “in expectation that"

Precatory words only impose a moral obligation, not a legal obligation. No certainty of intention.
(Hayman v. Nicoll, "I gift money to daughter in full confidence that she will hold it according to my wishes" ( intention to create trust).

Intention Revoked: Settlor makes declaration of trust which complies with requirements of 3 certainties. Settlor then manifests a contrary intention before constitution. Has a trust arisen? 

No trust arises, even if title is transferred to the potential trustee. By the time that title is transferred (registered?), the requisite certainty of intention has been withdrawn.

Personal Declaration of Trust: May be unclear from a Personal Declaration whether the Transferor actually intended to create a Trust, and hold his property for another.

See Glynn v. Commissioner of Taxation where dad's purchase & signature to shares "as trustee for his sons" was a valid PDT, in that it displayed an intention to hold the shares in trust for his sons. 

Examples to consider:

In her will, X leaves all her property to her spouse and states that her spouse is to "pay my debts - and raise my family." Must the spouse hold the property in trust for the children?

If language indicates that children are to take their shares upon reaching 21, then spouse gets life estate, with remainder to be held in trust for the children in equal shares. 

Y leaves all his property to spouse & states that if spouse dies soon after Y does, spouse is to leave all her property "to my people and your people". Is there certainty of intention, such that spouse must hold property in trust for 2 families?

If language is precatory and attempts to direct how spouse should deal with all of her property, then spouse gets an absolute gift of Y's property. No need to hold in trust for 2 families.

If language is obligatory and only directs spouse to deal with Y's property, then spouse gets life estate in Y's property with remainder to be held in trust for the 2 families. 

Hayman v. Nicoll; Nicoll v. Hayman [1944] SCC – must be clear intent [see also Secret Trusts]
Facts: Testatrix drafts will w/ codicil (addendum) where she bequeaths $$ to daughter Ina, "in full confidence that she will dispose of the same in accordance w/ wishes I have expressed to her." Ina died w/o having disclosed trust & apparently w/o carrying out her mother's wishes. Testatrix also dies. Siblings claim that Ina's administrator holds money on resulting trust for testatrix's estate. 

Issue: What is the nature of Ina's interest in the testatrix's estate? 

Holding: No semi-secret trust, b/c testatrix used precatory words, while other parts of will demonstrated that she knew how to create express trust by imperative language. Ina took absolutely & did not hold $$ on trust for testatrix's estate. Insufficient evidence of communication & acceptance to establish fully-secret trust.
Glynn v. Commissioner of Taxation - see Personal Declaration of Trust for facts

CERTAINTY OF OBJECTS/BENEFICIARIES: Introduction 

In order for a trust to be valid, the objects must be described with sufficient certainty. 

Why?
· So that the appropriate distribution of trust funds by T is possible

· Need persons with status to enforce the trust
There are 2 components to the Certainty of Objects requirement:

Only Certain Objects Permitted: Trust must be in favour of either persons or charitable purposes - not non-charitable purposes

Sufficiently Described: Class of beneficiaries in a private trust for individuals or corporations must be described in sufficiently certain terms that the trust can be performed.

Failure: If a trust fails for lack of certainty of objects, the property will result back to the S or S's estate. 

Private Trusts: Persons [or Corporations] as Beneficiaries

Governing issues in a Private Trust for People are: 

Who the beneficiaries are

What benefits they are entitled to

How they receive their benefits

When determining whether a Trust for Persons has sufficient Certainty of Objects, look at 4 factors: 
(1) What type of trust, or clause within a trust, is it?

(2) Is there conceptual / linguistic certainty? 
· Words sufficiently clear & descriptive of Bs
(3) Is the requisite level of ascertainability met? 

Class ascertainability (“list”)?

Individual ascertainability (“in-out”)?

(4) Workability: [this test applies to discretionary trust] Can the trust actually function in practice?

(1) What kind of trust / clause is it?

The type of trust will determine the definition of ascertainability required (Baden No. 1) 

There are 4 kinds of trusts [see above for definitions]:

Fixed/Absolute Trust

Discretionary Trust – must distribute but may do so as see fit

Fiduciary Trust / Power of Appointment – may distribute to beneficiaries; trustee has power of appointment (won’t fail for uncertainty of objects/beneficiaries so long as T meets the specific duties for this type of trust—see Re Hays below)
Is there Conceptual / Linguistic Certainty?

Key Question: do the words of the trust document describe the Bs with sufficient clarity

· Is there a definition of the term that can be arrived at? (Baden No. 2)
Words with Linguistic Certainty

"To my 3 children: Jack, Jill, and John"
"To all of my employees and their dependents and relatives" (Baden No. 2)
“To my dependents”
Words without Linguistic Certainty

 “to my children” - query whether "children" includes "stepchildren" (may be certain enough, eg if beyond child-rearing age)
“to my family” 
"to all of my colleagues"
“to those to whom I owe a moral obligations” 
How to avoid linguistic uncertainty

Don't use vague language when drafting a trust (i.e. "per stirpes")

Include definitions of the terms that you use (i.e. define / name "children")

What about Evidentiary Certainty? = does this individual fit into the stated category on the facts? 

Evidentiary certainty is not required at the Linguistic certainty stage (Baden No. 2)
Evidentiary uncertainty might exist as to whether a particular individual is a beneficiary, but this does not void the trust for lack of linguistic certainty

Baden No. 2 - linguistic certainty

Facts: Same facts as Baden No. 1: "T shall pay income, at absolute discretion, for benefit of present and former officers and employees of company, any of their dependents and any of their relatives”.  

Issue: Do "dependent" and "relative" have sufficient linguistic certainty? 

Holding: Linguistic certainty is established based on accepted def'ns of "dependent" and "relative" [i.e., sharing a common ancestor].

Analysis: Court takes practical approach to determining linguistic certainty, and as a result individual ascertainability 

A person is either a relative from a common ancestor or not.  Burden is on B to prove that they are a relative. 

If there is linguistic uncertainty, then trust will fail.

What level of ascertainability is required?

Ascertainability allows a trustee to determine who is (or is not) a beneficiary. 
Evidentiary Certainty = does this individual fit into the stated category on the facts?  (It is a question of fact) 
Is there evidence that the claimant can show to prove a connection to the term?
When determining whether indv'l is a B in discretionary trust, onus is on claimant to prove that he is B w/ evidentiary certainty (Baden No. 2)
There are 2 different tests of ascertainability

· Class Ascertainability ("list" test): T must know every object which is B so T can make a complete / substantially complete list of all Bs;
· Example: "all grandchildren and companies owned by the testator"
· Individual Ascertainability ("in/out test"):( if candidate comes to the T, the T must be able to tell them whether they are a B or not 
· T doesn’t need to list all the grandkids & companies to be able to say with certainty whether "any given individual is or is not a member of the class" 
The test for certainty of objects is different depending on the type of trust: 

Fixed Trust: (list test) must be able to list / know the identity of each B 
Discretionary Trust: (“in – out” test) (Baden No. 1) [changed it from being “list” test]
· Don’t need to know the identity of each B, just need to be able to tell a candidate whether they are a B or not
· HOWEVER: still a duty to make significant inquiries and appreciate the range of potential Bs—so can consider if a particular grant is appropriate, in relation to other possible claimants (elaborated below: Re Hays)

· If can’t do this (if range too broad) the trust will fail for admin unworkability
Fiduciary trust / mere power of appointment: (“in – out” test)—special duties here, see below: 
Duties of a Fiduciary Trustee in determining Beneficiaries (Re Hay's Settlement Trusts)

Fiduciary Trustee is under no obligation to distribute (no duty to appoint).  
Fiduciary T is not compelled to distribute. (, Court cannot compel a Fiduciary T to distribute the trust property. 
Distinguishes Fiduciary Ts from Discretionary Ts 
So certain T duties are specific to fid trust: 

(1) obey the trust instrument

(2) consider periodically whether should exercise the power to appoint

(3) consider the appropriate / authorized range of beneficiaries (can’t go beyond power given to them)

(4) consider the appropriateness of individual appointments (use “in-out” test) [but don’t need to worry about “heading-off” potential claimants; less duty of inquiry]

Duties of a Discretionary Trustee in determining Beneficiaries (Re Hay's Settlement Trusts)

Discretionary Ts have a power to appoint coupled with a duty of appointment.
Discretionary T must distribute trust property, but they have a discretion as to (1) who, (2) when and/or (3) how much. 
Discretionary T must identify claimants by class and category.
Discretionary T must then make inquiries about classes of beneficiaries, and the individuals within those classes
Discretionary T must then decide on some priority as between the classes and categories of beneficiaries
Then, Discretionary T must distribute trust property within the guidelines that they have established. 
This test thus requires a Discretionary Trustee to compare potential beneficiaries—to consider if a particular grant is appropriate in relation to other possible claimants ( so while the Discretionary T need not list all beneficiaries, the T must still survey range of potential beneficiaries ( so potential class cannot be so wide as to be administratively unworkable.
Rationale for different tests for fixed & discretionary trusts: (Baden No. 1)
Fixed trust: Ts have no discretion to decide who Bs are or in what proportions they are to take; interests of Bs are specified in trust instrument or are ascertainable. If Ts are to perform their duties, they must know identity of each B. 
· Example: A trust of $10,000 “to the members of my family in equal shares” is a fixed trust. Unless the trustees know who all the family members are, they cannot distribute equally.
Discretionary Trust: Ts are only obligated to use reasonable tests to determine if sb is or is not part of the class of Bs  
In/Out Test sufficient b/c it allows T to say w/ certainty whether any indv'l is a member of the class (or not)

No need for Trustee to be able to compile a complete list of beneficiaries. 
Duty of inquiry / ascertainment:T should make inquiries into whether a particular individual is a beneficiary

· A more comprehensive inquiry is called for in case of discretionary trust than in fiduciary, b/c T is not compelled to distribute to carry out their fiduciary duty. [see below comparison of dis. & fid. duty]
If T fails to categorize, Court can enforce discretionary trusts in a manner best calculated to give effect to Settlor’s intentions by using the In/Out test
Note: Supreme Ct. Rule 10(1)(d) – trustee can go to court for direction on what to do (commence action by petition); given this possibility, court may look less favorably on bad decisions by trustees!
Baden’s Deed Trust, 1970 ["Baden No. 1"] - Rules of ascertainment depend on type of trust

Facts:  S created inter vivos trust: “T shall pay income, at absolute discretion, for benefit of present & former officers & employees of company, any of their dependents & any of their relatives”.  S dies. Estate challenged on certainty of objects.
Issue: Who were the beneficiaries, and what type of trust was created??

Holding:  Discretionary trust created b/c of words "shall" & "at absolute discretion".  Linguistic certainty established (all current/former employees, their dependents, and relatives - see Baden No. 2). Individual ascertainability test appropriate. 

Analysis: Trust document imposed Duty to Appoint along w/ Power of Appointment - (discretionary trust.

“shall”: trust created by imposing legal obligation upon Ts to hold property for benefit of Bs 
"at absolute discretion": discretionary power to distribute
Jones v. T. Eaton Co. Ltd, SCC (leading CDN case) - Canada accepts in/out test for charitable purpose trusts

Facts: Settlor leaves money on trust for "any needy or deserving Toronto members of the Eaton Quarter Century Club". 

Issue: Was this a trust for charitable purposes?  Also, what ascertainability test should be use?

Holding: "Toronto members" = people who had spent 25 years or more working for Eatons in Toronto. Sufficient linguistic certainty (and overall certainty of objects) established, such that distribution of trust property was possible. Valid charitable purpose trust. 

Ratio: Don’t need same degree of certainty of objects for trust for purposes. Nonetheless, court invoked Individual Ascertainability (in/out) test in Canada for charitable purpose trusts not for validity but to determine actual distribution. Valid if it can be determined that any given individual is or is not a member of the class.
Ratio: SCC accepts "poor relations/poor employees" exception for charitable purpose trusts. 

Analysis: Because this case involved a charitable purpose trust (rather than a personal trust), certainty of objects was not necessary to establish the validity of the disposition
But certainty of objects is relevant to actual distribution of property ( can T determine who is to receive property?
If linguistic uncertainty exists in a charitable purpose trust, then the Courts will exercise the cy pres doctrine by redrafting the trust deed to ensure that the charitable purpose is met
Rule 10, BC Civil Rules: allows Trustee to make an application to Court for direction as to beneficiaries.
Administrative Workability: Can the discretionary trust actually function in practice? 
Despite having both (1) linguistic certainty and (2) ascertainability, a discretionary trust may still fail if (3) the definition of potential beneficiaries is so wide as to be administratively unworkable (McPhail v. Doulton; Baden No. 1) 
Example: "Trust for members of Greater London" (Baden No. 1)

Workability is driven, to an extent, by the type of trust. Generally no problems of workability with fixed/bare/fiduciary trusts; its really just a problem for discretionary trusts.  

This is because the duties of a Discretionary Trustee are more stringent than the duties of a Fiduciary Trustee.
· while the Discretionary T need not list all beneficiaries, the T must still make inquiries & survey range of potential beneficiaries, so can consider if a particular grant is appropriate in relation to other possible claimants [needs to worry about "heading off" potential claimants] ( so potential class cannot be so wide as to be administratively unworkable.
Re Hay’s Settlement Trusts (1981)

Facts: S created trust which held that Ts will "hold property in trust for entire world with some exceptions." Ts executed a 2nd deed which held that "Ts were to stand possessed of the trust funds for such persons as chosen by the Ts". 

Issue: Were the trusts (initial trust by settlor, and 2nd deed) workable?

Holding: Initial trust created by settlor was Fiduciary Trust. 2nd deed created by Ts was Discretionary Trust.  2nd deed was invalid b/c it got Ts to pick ppl who will in turn pick pp – delegation of their power to appoint. Ts can’t delegate powers. 

Analysis:
I.
Initial trust created by the settlor was a Fiduciary Trust

Linguistic certainty was present - "the whole world w/ some exceptions"
Appropriate ascertainability test - Individual ascertainability (Does claimant fall under exception? If not, then he is "in" the class of potential beneficiaries) 
· In fid. Trust, power of appointment can be very general and still not create invalidity for want of certainty of objects [special power: large class of persons; hybrid/intermediate power: anyone but a special class of persons; general power: anyone in the world, incl. trustee]

· But trustee of fid. Trust still has obligations: must consider from time to time whether & how to exercise power of appointment; and if do exercise, must consider whether beneficiary is within the power given

II.

Second trust created by the Ts was a Discretionary Trust
The initial Fiduciary Trust created by the Settlor only imposed a power of appointment, no Power of Delegation given by the 1st Fiduciary Trust
Ts were required to personally administer the fiduciary trust.
Therefore, 2nd Discretionary Trust set up by the Ts was void because it held that the Ts had delegated their power - which they were unable to do, by the terms of the 1st Fiduciary Trust.
RATIO: Duties of a Discretionary Trustee are more stringent than the duties of a Fiduciary Trustee.
Therefore possible that a discretionary trust with the words "to the whole world with some exceptions" may have been administratively unworkable based on Baden No. 1
On the facts of this case ( even if Ts had been permitted to set up Discretionary Trust in order to distribute ppty of 1st Fiduciary Trust ( arguable that Discretionary Trust would've failed b/c it would've subsumed initial definition of Bs: "to the whole world with some exceptions". While definition was sufficiently certain & workable for Fiduciary Trust, it is likely administratively unworkable in Discretionary Trust. 
Purpose Trust: Purpose as Beneficiaries
Purpose Trusts can be classified into two categories: (1) charitable trusts and (2) non-charitable trusts.

Historically, Courts disliked purpose trusts b/c of (1) problems w/ enforcement & (2) potentially indefinite duration / perpetuities (e.g., purpose is to relieve poverty). However, this dislike has been relaxed in two categories:  

(1) Charitable trusts
General rule: non-charitable purpose trusts are void (bc no one to enforce). Rule relaxed wrt:
(2) Certain Non-Charitable purpose trusts: Weird historical anomalies have been permitted (i.e. trusts for care of specific animals, graves, or monuments, and trusts to promote fox hunting); Quistclose trusts (commercial lender advances money in trust that it will be used for certain purposes); Trusts for purposes that don’t fit into est. charitable categories, but that seem worthwhile / public benefit. Eg. Promote sports (argue: fit w/in category of “charity”?)
Re Astor's Settlement Trust 

Facts: Viscount Astor settled a trust for the advancement of journalism. 

Holding: Invalid trust due to its non-charitable purpose: (1) no one to enforce the trust as there were no ascertainable persons within the purposes and (2) purposes were too vague to enforce.
Re Denley's Trust Deed

Facts: Land vested in trustees to be used as sports ground for company's employees. 

Analysis: Non-Charitable Purpose Trust generally void b/c: (1) Not for benefit of individuals; (2) Void for uncertainty

Holding: Court decided that this was really a trust for people. Individuals could be ascertained who have a sufficiently direct interest in the administration of the trust such that it gave them standing to enforce it. 
Turn a non-charitable purpose trust into a trust for ppl so it doesn’t fail:
· Have your Non-Charitable Purpose Trust benefit individuals, so that it becomes a Trust for Persons: Sometimes a trust for a purpose turns out to be for the benefit of an identifiable class of beneficiaries. (Re Denley's Trust Deed)
Where trust, though expressed as a purpose, is directly or indirectly for benefit of an individual(s), it will be valid. 

· If the class of beneficiaries meets the test for certainty of objects (ascertainability) & does not violate the rule against perpetuities, then the non-charitable purpose trust can take effect as a valid trust for persons
· S must have intended to benefit those persons

· Bs then have standing to enforce the trust

· Create a Trust for a Corporation/Society (person): when you can entrust that organization (beneficiary) with carrying out the Settlor's purpose [Note: but money left to a school / organization can still be a trust for purposes not person—just not if the school is a corporation]

Note: don’t confuse a "trust for charitable purposes" vs a "charitable organization"

Trust for Charitable Purposes: trust, not a separate legal entity (i.e. trust for education, helping the poor, etc)

Charitable Organization: (registered charity) separate legal entity (i.e. Canadian Cancer Society)—person 
Charitable Purpose Trusts

Charitable Purpose Trusts must still have: (1) certainty of subject matter, (2) certainty of intention/words and (3) [qualified] certainty of objects. 

Re Certainty of Objects for Purpose Trusts: [recall purpose of requiring this certainty: to ensure that the intended distribution of trust assets is possible]
· Doesn’t arise in same way for trusts for purposes (Jones)—not as strict (this is a benefit of purpose trust; other advantages: taxation; exempt from perpetuity rules)
· Generally, just need to determine if S intended to give the money for charitable purposes—description can’t be so vague that it can’t be determined whether the purpose is charitable or not 

· [note, though, in Jones there was a charitable trust set up for “Toronto members”, so court still needed to determine if “individual ascertainability” could be met—not as a test for validity, just to practically administer]
· Need at least a clear general intent for the money to be used for a charitable purpose [(a) court can figure out the mechanics/scheme for which objects will receive; and (b) if the more particular purpose can’t be carried out, court can use cy-pres so long as there is this general charitable intent]

Cy pres: Cy pres jurisdiction allows Court to order scheme when charitable purposes intended by S are impossible/impracticable to carry out - carries out S's intention by selecting objects as near as possible to those named.
· Recall: usually need Bs so can enforce the trust. The right to enforce a purpose trust is held by the Crown as an exercise of the Crown's parens patriae jurisdiction. A charitable trust benefits the public, so the state has an interest in seeing that the trust is administrated according to its purposes.
Exclusivity
· Historically, would fail if any part was set out for non-charitable purposes

· But now, Trust that is for benefit of both charitable & non-charitable purposes will not fail so long as the money is applied just to the charitable purpose (s.47, Law & Equity Act)
DETERMINING WHETHER A PURPOSE IS CHARITABLE
(1) It can’t be a political purpose (eg, promoting some change in the law)
(2) does it fit within the categories of charitable purposes from Pemsel—relief of poverty; advancement of religion; advancement of education; other purposes beneficial to public
(3) does it meet the general requirement of providing a public benefit

STEP 1 - Pemsel: Specific Heads of Charity

The requirement of public benefit (2nd step) is much less for some heads than for others. 

Relief of poverty

Charitable trust whose object is Relief of Poverty must have as relief of actual physical or economic need as primary object.
But poverty is a relative term. 
Don't need to explicitly state "poor" in drafting: "needy, indigent, destitute, limited means, distressed"
Benefit Requirement: Court usually assumes that benefit element is satisfied in a Charitable Trust for Relief of Poverty

Public Requirement: Charitable Trust for Relief of Poverty must benefit the public.

Invalid charitable trusts: Private gift to a single poor person, or a trust for named poor persons (then it’s a trust for ppl)
Poor Relations / Poor Employees Exception: See above for this exception to the normal Public Requirement rule. 

Advancement of Religion

Advancement of Religion not explicitly included in Preamble b/c only Church of England was legal at the time.

Meaning and Scope of "Religion": The concept of religion is quite wide, embracing many faiths & sects.

Older English caselaw: religion had to promote some form of "monotheistic theism".

Re South Place Ethical Society: 2 essential attributes of religion are "faith in a god" and "worship of that god"

Unclear how much these rules are accepted in Canada
Religion is a matter of faith. Its efficacy/validity cannot be measured in a court of law.
Excluded: organization for agnostics; cults – it has to be belief in a higher being (South Place) 

Public Requirement: In general, the law presumes public benefit once it is shown that the trust satisfies the "religion" test

A relatively small number of people may form a church, and it will still be held charitable.

Public element is presumed unless you can show that religion is not open to sufficiently broad segment of society.
Gilmour v. Coats - a gift to nuns who only prayed in the priory and never left was not charitable because it did not benefit enough of the public. NTD: could argue that it still is a public benefit bc they are praying for all souls
Benefit Requirement: Generally, the law presumes that benefit exists. 

Sample valid Religious charitable trusts: Maintenance of houses of worship; Missionary work; Gifts to support ministers of religion

Thornton v. Howe

Facts: Testatrix left residue of estate in trust for promotion of works of Joanna Southcote, who had crazy religious beliefs.

Holding: Purpose of the trust was to propagate a religion, therefore the trust was charitable. 

Re South Place Ethical Society

Facts: Trust set up to benefit org of agnostics (not atheists) which promoted "study of ethical principles & rational religious sentiment."

Holding: Org did not advance religion. Not valid charitable religious trust. But valid under Education (3rd head).

Blais v. Touchet (SCC)

Facts: Testator was Sask parish priest who wrote will in French & appointed his bishop as executor and left him all his property. 

Issue: Did the bishop take a trustee or absolutely?

Holding: Bishop took transfer as trustee. By virtue of bishop's office, gift was limited to his charities or works arising from his religious duties as bishop. Quoted words did not extend the purpose of the trust beyond religion.

Gilmour v. Coats

Facts: S gave money to be held on trust for Roman Catholic priory if purposes were charitable, and upon trust for alternate B if they were not. Priory was purely contemplative order: nuns devoted lives to prayer and did not work outside priory. 

Holding: Not a charitable purpose trust, as the benefit was only to these 20 nuns and no one else. 

Ratio: A valid charitable purpose trust for the advancement of religion must have some public benefit. 

Advancement of Education 

Advancement of Education is represented in the Preamble of the Statute of Elizabeth. 

Meaning of Education: Education can be formal or informal instruction, practical or academic, but should be structured
Vancouver Society of Immigrant Women below

· “threshold criterion for an educational activity must be some legit [non-political], targeted attempt at educating others, whether through formal or informal instruction, training, plans of self-study or otherwise” [but doesn’t incl. simply providing the opportunity to educate oneself, e.g by making materials available]
The following activities also fall under Advancement of Education today:

Sports: A trust in favour of a school whose object is to provide sporting/athletic facilities is charitable.

Amateur Sports: charitable under the 4th head

Research: Research that has its object as the increase and dissemination of knowledge is also charitable (Re Hopkins' Will Trusts, valid charitable purpose trust for Francis Bacon Society, which studied works of Francis Bacon)

Object of the research must be both the (1) increase of knowledge and (2) teaching and education.

Education in the Arts: Trusts which support the arts are also charitable under Education. 

Purpose can be both pleasurable as well as educational - a trust does not fail simply because it benefits an organization which entertains (i.e. a symphony).

Professional Education: Trusts which further the education of the learned professions are charitable.

However, gifts to professional bodies are not charitable ( purpose is to benefit members of those bodies only
Public Requirement: The "public" element in charitable purpose trusts for education is often litigated, in terms of (1) prohibition of nexus b/t donor and beneficiaries and (2) educational trusts with political overtones. 

Research for Political Purposes: Trusts which appear to be educational, but are really political in purpose, will fail (i.e. gift to Simplified Spelling Society for the simplification of English spelling) (Nat'l Antivivisection Society)
Benefit Requirement: While the court generally presumes that "benefit" exists in educational trusts, sometimes it will investigate when the quality of the education proposed in the trust is questioned (Re Pinion, crappy art ( benefit). 

Trusts that have "subversion of morality" as their object will not be enforced as charitable purpose trusts (i.e. school for prostitutes or pickpockets)

Re Hopkins' Will Trusts

Facts: Testatrix gave residue in trust for Francis Bacon Society, whose objects were to encourage study of Bacon's works.
Holding: Valid charitable purpose trust.

Ratio: "Education" must be used in a wide sense, extending beyond teaching. To be charitable, research must be of educational value to researcher, lead to something which will pass into store of educational material, or improve communicable knowledge. 

Vancouver Society of Immigrant and Minority Women v. Minister of National Revenue (fail bc not exclusive)
Facts: note: this was a society, not a charitable purpose trust
Society had 4 objects: (1) to provide classes to immigrant women to help them find employment, (2) to carry on political activities provided such activities were incidental to the above purposes; (3) to raise funds to carry out the above purposes; (4) to provide services and to do all things that are incidental or conducive to the attainment of the above stated objects. Revenue Canada refused to register the Society because it was not charitable. The Society appealed. 

Holding: Majority held that Society's purposes were not exclusively charitable (bc of wording of 4th society object).
Object #1 fell under the Advancement of Education and satisfied the public benefit test
· while the traditional approach requires element of systematic instruction, here the commitment to “provide educational forums, classes, workshops, seminars” to enable the class to “find employment” is charitable under a more expansive definition of education
Object #2 and #3 were merely ancillary to #1.

But Object #4 stated "conducive" - this would allow the Society to engage in non-charitable activities (i.e. maintaining job skills directory) that would not be ancillary to the other purposes.

Dissent: Minority would have held Society charitable on ground that Object #1 fell under Education, and 4th head. The other purposes were ancillary to 1st purpose, so that Society was exclusively charitable. Society also met the public benefit test.

Re Pinion [1965] English Court of Appeal

Facts: Pinion was crappy, but rich painter who left his bad art to be held in trust as a museum by either the National Trust or a relative. National Trust declined the art. Relative didn't want it either, and argued that he should just get the residue. 
Holding: Sorry Pinion! Not a valid charitable purpose trust. Next-of-kin was entitled to residue of his estate. No need for them to start a crappy art museum.

Analysis: No public benefit in the crappy art. Court interpreted testator's intention not to educate anyone, but to perpetuate his own name and repute of his family. 

"Strong body of evidence that as a means of education this collection is worthless"

"I can conceive of no useful object to be served in foisting upon the public this mass of junk. It has neither public utility nor educative value."
NTD: and wouldn’t a museum fail to be a structured educational setting? Merely provides the opportunity to learn.
Other purposes beneficial to the public (Native Communication Society)
All of the objects that fall under the 4th head are of "general public utility", either because:

Community purpose: they benefit the community or a sufficient segment of it directly or indirectly by providing services or facilities which otherwise would have to be provided by the state, or 

Social Welfare purpose: they promote the mental, moral and ethical improvement of the public.

Remember that the "public benefit requirement" is stronger under the 4th head than all the others.

Here is a non-exhaustive list of purposes which have been found under the 4th head: [dynamic & evolving, as new social needs arise]
1) Relief of the old and disabled

2) Care of young persons
3) Disaster relief

4) Hostel for youth
5) Public works (including internet access; parks, cemeteries))

6) Benefit of a locality or the country (Native Communications Society of BC v. M.N.R.)

7) Preservation of public order and administration of justice (including printing of law reports)

8) Relief of prisoners (but not trusts to promote release of prisoners generally)

9) Resettlement and rehabilitation (but see Vancouver Society of Immigrant and Visible Minority Women where org whose purpose was to held immigrant women become established in Canada was not charitable under 4th head)

10) Promotion of economic activity

11) Trusts for animals (but see National Anti-Vivisection Soc where trust against vivisection of animals ( charitable)

12) Health and medicine

13) Social and recreational purposes

14) Sports

Native Communications Society of BC v. M.N.R.

Facts: Society had two purposes: (1) to provide information on native issues; and (2) to train native communications workers.

Holding: Society was charitable under the 4th head. The purposes are beneficial to the Indian community, within the spirit of the Preamble of Statue of Elizabeth. [didn’t fall under heads of Relief of Poverty or Education]
Ratio: Fact that state has assumed special responsibility for the welfare of native people is relevant to the determination of whether an organization is charitable under the 4th head (purpose beneficial to the public). 
STEP 2 - The Necessity of Public Benefit

A purpose is not charitable unless it is for the benefit of the public:
· the public must benefit from the trust, and

· there must be actual benefit
Public Element

The Public element exists if a trust is for the benefit of the public or some sizeable/important segment of the community.

A trust for a purpose which would otherwise be charitable therefore fails if it is for the benefit of private individuals (but see "poor relations/poor employees" exception, specifically Jones v. T. Eaton Co.).

Historically, public element did not exist where Bs connected by a personal relationship (Oppenheim v. Tobacco Securities Trust Co.). But see Dingle v. Turner where court held in dicta that this req't was too strict. Look instead at purpose of the trust. 

Oppenheim v. Tobacco Securities Trust Co.

Facts: Settlement directed that trust income be used to provide for education of kids of employees. Over 110,000 employees.

Holding: Not valid charitable purpose trust b/c no "public element". Kids were connected by personal relationship - the companies.  

Dingle v. Turner
Facts: Testator left estate to Ts to hold in trust for certain pension fund trustees. Ts were to apply trust's income to pay pensions of poor employees of Dingle & Company.
Holding: Valid charitable trust. 

Poor Relations/Poor Employees Exception

One exception to the public requirement is the "Poor Relations" exception. These cases hold that a charitable trust for one's poor relations is charitable despite the beneficiaries' personal nexus to the donor.  

"Poor relations" exception has also been extended to "poor employees".  In Canada, trusts in favour of needy employees of a company are charitable despite B's personal nexus to donor (Dingle v. Turner; Jones v. T. Eaton Co. - contrast w/ Oppenheim)

Benefit Element 
Benefit is assumed to exist in many situations so long as the trust extends to the public. But in some cases, the public element may exist while the benefit element is absent (National Antivivisection Society v. I.R.C., political purposes lack benefit). 

Generally speaking, a trust for political purposes is not charitable (National Antivivisection Society). This is because the courts cannot determine whether a proposed change in the law will be of benefit to the public, and the AG cannot enforce trusts which seek to change the law. Where an individual tries to set up a trust for political purposes, it will fail and the gift will either result back to the Settlor or constitute an absolute gift to the political organization. 

National Anti-Vivisection Society v. Inland Revenue Commissioners
Facts: Trust created for society's purposes (promotion of legislation against vivisection of animals for medical or other research)
Issue: Was the trust a valid charitable purpose trust?

Holding: No. Trust fails.

ADDITIONAL RULES

1. Exclusivity

2. Cy-pres

Exclusivity
Historically, valid charitable purpose trust must be exclusively devoted to charitable purposes.  If S intends property to benefit both charitable and non-charitable purposes [or gives T discretion to appoint non-charitable objects], then the trust will fail.

Example: "I give money to be held in trust for charitable or benevolent causes, as T in their absolute discretion shall select"

Benevolent ( Charitable. 

Saving Non-Exclusive Charitable Purpose Trusts

If the charitable clause can be severed from the non-charitable clause, then the charitable part of the trust will be valid
Law and Equity Act, s. 47:  sever the non-charitable purpose if it is vague or uncertain
If the main purpose of the trust is charitable, then an ancillary non-charitable purpose will not cause the trust to fail.
If trust is not on its face prima facie charitable, but S has appointed a T who is charitable or is a person whose work is generally charitable, then the trust may be a valid charitable purpose trust (Blais v. Touchet, Parish priest leaves estate to his bishop by French will; will translated to mean that bishop took gift as T for purposes of his charitable works)
The Cy-pres Doctrine
The cy-pres doctrine is part of the court's inherent scheme-making power. Cy-pres jurisdiction only arises when: 
(1) settlor/testator has worded the gift so as to manifest a general charitable intention 
· [paramount intention to effect some charitable purpose; not too specific—if court determines that settlor wouldn’t have established the trust if it couldn’t be carried out in the particular specified way, than not a general intent and no cy-pres]; and 
(2) those purposes are impracticable or impossible to carry out [initially or later (bc excess of funds)] 
The Court is then permitted to devote property to charitable purposes as near as may be to what trust's creator intended. Court may do this b/c purposes stated by S cannot be carried out as he intended by reason of impossibility or impracticability. 

Impossibility or Impracticability

I. Initial Impossibility or Impracticability arises if: the named charitable institutions never existed or ceased to exist before the trust takes effect; there is no longer any requirement for that kind of help; organization doesn’t exist as a separate legal entity under that name; settlor names an organization that doesn’t actually perform the purpose specified.

· determined at time the trust takes effect (i.e. time of deed or death)
E.g. specified purpose: Trust for Sick Children's Hospital - hospital doesn't exist - so Court will apply trust fund $$ to sick children organizations)
· Look at "charity by association" or "kindred objects" (i.e. Settlor gives entire estate to 10 charities, only 9 of which exist ( court can apply trust fund $$ to similar orgs)
Impracticability: If there is no longer a requirement for the help / purposes the Settlor intended.

· Settlor's stated purposes cannot be carried out

· Example: Trust to release slaves in a country where slavery no longer exists

Impossibility: Trust cannot be carried out at all

Example: Institution named in the trust never existed, or ceased to exist before trust took effect

Example: Discriminatory trust (i.e. trust to provide scholarship $ for white students only b/c whites smarter than everyone else. Court will apply cy-pres doctrine to sever racist restrictions so that trust can still provide scholarship $$) (Ledner's Trusts)

Failure: If no general charitable intention, then can’t save the trust with Cy-Pres; the gift lapses back to settlor/estate 
II. Later Impossibility or Impracticality would, I guess, occur where there are excess funds after beneficiaries have been paid out AND the courts can find a general charitable purpose

Canada Trust Co. 

Ratio - Once the general purpose if found to be charitable, court comes up with a scheme to save the trust
Formalities

Remember, Express Trusts require 3 things:

Constitution (transferring assets into the trust – make sure any requisite formalites observed)
3 Certainties

Formalities (with respect to the trust itself) (may also arise if you wish to transfer ppty into trust fund in the future)
Formalities generally arise when a trust is settled.  They may also arise if you wish to transfer ppty into trust fund in the future.  

Inter Vivos Trusts
For Inter Vivos trusts, just need: completely constituted & 3 certainties
Testamentary Trusts
Testamentary trust is established in a will. Therefore, formalities relating to valid wills must be met (but these formalities do not apply to secret & half-secret trusts) 
Wills Act, s.3-4
Must be in writing

Signed by testator and two witnesses

All three must all sign in the presence of each other

The only exception is if you are a mariner at sea or military personnel on active duty
[some jurisdictions allow “holograph will” (no witnesses), but not BC yet]
[so the requirement for a will to be in writing to be valid makes “in writing” an indirect requirement for a testamentary trust]
Concerns with Testamentary Trusts: Wills are public documents

So once a will is probated, everyone knows about the will's terms (and any trusts within). Executor also has obligation to circulate will to all beneficiaries. Testator may not want the public to know who all the beneficiaries are. 

Options:
Draft inter vivos trust w/ power to encroach for S's benefit w/ stipulation that upon S's death, $$ where S wants it to 

Or you could have a Secret or Semi-Secret Trust!

Introduction to Secret Trusts

A secret trust is, in some respect, secret or unknown: A will is drafted that leaves property to a certain person. That person secretly agrees with the testator to hold the property for the benefit of someone else.  

Fully secret trusts: no mention of the trust, trustee or beneficiary is evident on the face of the will. 

Semi-secret trusts: the trust and trustee is declared in the will, but the object/beneficiary is not. 

In both cases, Equity permits evidence of the "secret" trustee/beneficiary to be led in court, as to do otherwise would enable the donee to shelter behind the wills legislation and to perpetrate a fraud. But you must first demonstrated that intention to create a trust existed and that communication and acceptance of the trust occurred (see below). 

Some notes:

Secret Trusts can arise by either will or intestacy (if an intestate beneficiary has a trust imposed on them, need not be in writing to be valid, bc no will)
Semi-Secret Trusts can only arise by will
Secret and Semi-Secret Trusts must still comply with the 3 Certainties in order to be valid
Unless secrecy is a paramount concern, avoid secret or semi-secret trusts. 
Background: Basis for enforcing Secret and Semi-Secret Trusts

The Wills Act requires that testamentary dispositions be in writing, and signed by the testator in the presence of two witnesses.  

Under a secret trust, however, the disposition in favour of the intended T is written and hence prima facie valid, but the terms of the intended trust are un-stated and hence invalid. The Wills Act would therefore prevent the secret trust from taking effect. 

But Equity comes to the rescue and imposes a constructive trust upon the property in T's hands. The statute is allowed to operate, but Equity fixes upon the T's conscience and enforces the promise that the T gave to the testator. 

A constructive trust essentially arises to (1) perfect intentions and (2) protect detrimental reliance.

The T promised to hold property received from the testator on trust for the B
In reliance upon that promise, the testator died with a will drafted in certain terms.

Equity (imposes a constructive trust in order to enforce the promise and ensure that the proper person enjoys the benefit of the property.
Are Secret Trusts Testamentary?

Because secret trusts take effect upon death, they are not testamentary because they do not operate under the Wills Act.  Secret and half-secret trusts are generally seen as separate from the will. Therefore, a secret and half-secret trust does not need to comply with the Wills Act in order to be valid (Re Young)

Evidentiary Issues

Enforcement of secret trusts is left to beneficiaries (if conflict btwn secret trust & will, trustee should go with will)

· Use of parole / oral evidence (must be consistent with oral terms of will [only relevant for half-secret])
· Corroboration (independent evidence about what happened before & after testator’s death) [not necessary in BC but helps]
Differences between proving intention in Wills versus Secret Trusts

Will:  ltd circs where extrinsic evidence allowed to interpret will & testator's intention. Intention should be clear from face of the will

Secret trust: much more flexible rules for use of parol or oral evidence

Best practice is to get secret trust documents in writing and signed by testator and legatee/would-be trustee)
And dated (to ensure compliance with timing requirement)

Make sure all certainties are there as in normal trust document

Consider including revocation clause, otherwise, trust is irrevocable - since B gets vested interest upon communication of fully secret trust, revocation clause allows you to change your mind (Re Gardner) [note: this decision is questionable, see below]
Include contingency for what happens if legatee dies before testator

Get permission from client to disclose trust terms to court if trustee fails to live up to obligations

Corroboration:  necessary depending on jurisdiction (yes in ON, but no in BC)

OVERVIEW:

Both Secret and Semi-Secret Trusts require proof of 3 elements to be upheld (Chambois v. Prost)
[need the 3 certainties for an express trust, and need:] [NTD: in Ramsay’s notes, the 3 elements are (1) intention; (2) communication; (3) acceptance. But (1) is already required as one of the certainties.]
Communication by the testator to the trustee regarding the intended trust

Words must impose an obligation upon the would-be trustee to hold the property in trust for another person. Mere precatory words are insufficient (Hayman v. Nicoll) [same as saw in 1st certainty]
Acceptance of the trust by the trustee

Either actual acceptance or silent acquiescence will suffice as evidence (Ottway v. Norman) [acceptance unless outright refusal]
Timing of those communications

See differences between Secret and Semi-Secret Trusts. Remember that because acceptance can be evidenced by silent acquiescence, timing is everything. Did you bind the would-be trustee's conscience? 

2 substantial differences between Secret and Semi-Secret Trusts

Timing of communication

Fully secret trust: must be prior to the death of the donor
· But could be after will is made (but better grounds if its done before will, bc courts think this sort of thing would affect how testator makes will; but acknowledge that a will is revocable up until death.
· What if T gets letter and accepts doing what it says before death of testator, but doesn’t read letter until after death? May be ok here. 
Semi-secret trust: must be done before or at the time of the creation of the will
· Ramsay: no logical reason why its not extended to same time as for secret trust
Consequences of failure

Fully secret trust
Would-be trustee takes gift absolutely where:
Testator failed to communicate desire for fully-secret trust (Hayman v. Nicoll), or
Would-be trustee refused to participate in arrangement after being informed of such a desire

Would-be trustee must return property to the testator's estate where

Neither party contemplated an absolute gift (i.e. where testator secured assent to general plan, but never supplied details (Re Boyes)
Semi-secret trust
Would-be trustee must return property to the testator's estate - clearly no intention of absolute gift b/c trust declared in will. 
______________________________________________________________________________________________________
MORE DETAILS:
Fully Secret Trusts

3 Requirements of a Secret Trust (Chambois v. Prost)

Communication: Must be evidence of a clear intention by testator to impose trust obligations (mere precatory words are insufficient - Hayman v. Nicoll)

Acceptance: Acceptance by legatee of that obligation, either expressly or by acquiescence (Ottway v. Norman)
Timing: Agreement must have occurred before the testator's death (Boyes)

Secret trust need not have been communicated before the will was drafted 

Intention of trust and objects must be communicated to legatee (Boyes)

Time of communication must be prior to Testator’s death (Boyes)

If you put instructions in sealed envelope & ask legatee/trustee to open envelope only after death, it is likely complete if legatee accepts before testator's death (McCormick)

But if legatee not aware of those instructions until after testator’s death, then secret trust is not binding (Boyes)

Bottom Line: You need to bind the would-be trustee's conscience before you die. 

Practical Notes re: Secret Trusts [see Are Secret Trusts Testamentary? below]

Consider what will happen if one of Bs of the secret trust dies before the testator

Consider what will happen if trustee in fully secret trust dies before testator

Consider a revocation clause: Since B gets vested interest upon communication of fully secret trust, revocation clause allows you to change your mind (Re Gardner)
Chambois v. Prost (2000) BCCA [test for secret trust]

Facts: P left out of will, so P seeks will variation. Turns out that P was beneficiary of a secret trust that is eventually discovered. Holding: Court upholds secret trust since P is benefiting from it.

Hayman v. Nicoll; Nicoll v. Hayman [1944] SCC – must be clear intent [see Certainty of Words for facts]
Ratio: Court must find communication & acceptance by Transferee of obligation to hold ppty in trust for others for valid Secret Trust.

McCormick v. Grogan

Facts: Testator left his estate in 1851 to Grogan by short will. In1854, with hours to live, he told Grogan that his will and letter would be found in his desk. Letter named various intended Bs & intended gifts: "I do not wish you to act strictly on the foregoing instructions, but leave it entirely to your own good judgment to do as you think I would, if living, and as the parties are deserving". An intended B (whom Grogan thought it right to exclude) sued.

Holding: Court upheld this secret trust as valid because it was communicated during the life of the testator. 

Ratio: If a will contains a gift which appears to be absolute, clear evidence is needed before the court will assume that the testator did not mean what he said.  The discovery of the existence of documents after the testator's death does not create a binding trust obligation. The donor must bind the conscience of the donee - and must do this with evidence prior to death.

Re Boyes (1884)

Facts: Testator appointed his friend & solicitor, Carritt, as sole executor & gave entire estate to him absolutely. Testator told Carritt that he wanted him to hold estate according to directions that he would communicate by letter. Carritt agreed to do so. But testator never gave Carritt further instructions (here is the pinch). After testator died, two of his letters were found where he directed that most of property should go to Mrs. Brown. Testator's next-of-kin claimed that they were entitled to the testator's estate.

Holding: No valid secret trust. Next-of-kin entitled to the estate. Mrs. Brown loses.
Ratio: For valid secret trust, testator must communicate objects of that trust to the would-be trustee before the testator dies. 

Ottoway v. Norman

Facts: Ottaway left house & contents to Hodges (common law spouse) upon her agreement to leave them to plaintiffs (O’s son & son's wife). Ottaway dies in 1963. Hodges's will the house & contents to D Norman and his wife, with residue equally divided b/t Ps and Ds. Ps sue Hodges' estate, claiming that b/c of her promise to Ottaway, she held house, contents & residue of O's estate in constructive trust for them.

Holding: Hodges held house and contents on constructive trust for the plaintiff - but not the residue/money.

Analysis: Court found that Ottaway intended Hodges to give the house and its contents to the plaintiff, and that Ottaway communicated that intention, and that Hodges accepted the obligation. 
Insufficient evidence that Ottaway intended Hodges to leave all of her own money to the plaintiffs
Some evidence that Ottaway intended Hodges to give his own money to the plaintiffs. But no explicit requirement that Hodges keep O's money separate from her money. Therefore, the money was outside of the plaintiff's claim. [lack of certainty of subject matter]
Semi-Secret Trusts

A will containing a semi-secret trust reveals that the legatee / would-be trustee is to take as trustee, but does not disclose the objects of the trust.  Semi-secret trusts can therefore only arise in the context of a will. 

3 requirements for a Semi-Secret Trust

Communication: Evidence of clear intention by testator to impose trust obligations (mere precatory words insufficient)

Acceptance: Acceptance by legatee of that obligation, either expressly or by acquiescence (Ottway v. Norman)
Timing: Communication & Agreement must have occurred before the making of the will (Blackwell; Re Keen)

Usually, the will specifies that the communication of the intended objects to the trustee has already occurred

Communication to T must be consistent with the language of the will (Blackwell)

Insufficient to tell would-be T that you will give them a sealed letter w/ intended Bs, to be opened after your death (Ramsay suggests this could be OK so long as done before will made—seems like a pressure point) (Re Keen). 
Sufficient to tell just 1 would-be trustee if you have multiple trustees (Blackwell)
Consequences of failure for a Semi-Secret trust

If semi-secret trust fails, then asset returns to testator's estate, b/c will reveals that property was to be obtained on trust, and not absolutely ( therefore, would-be T cannot keep the property for himself. 

Conflicts between Semi-Secret Trust and Will: If there is a conflict between the terms of the will and the alleged communication regarding the semi-secret trust, then the terms of the will take priority (Re Keen).

Blackwell v. Blackwell 1929 HL

Facts: Blackwell establishes semi-secret trust in will. His Ts knew general scheme of obligations. One T writes memo setting out Blackwell's intentions to leave $$ for mistress & kids. Blackwell's widow challenges semi-secret trust as no communication.
Holding: Valid semi-secret trust. Sufficient communication, as at least one would-be T had been given enuf the details. Equity does not prefer one volunteer over another - so trust is valid for policy reasons (to find otherwise would all $$ would go to wife)

Ratio: Testator cannot reserve to himself the right to make future dispositions by naming a trustee in his will, and then making instructions later. This would allow him to evade the Wills Act. 

Re Keen [1937] English CA

Facts: Will left Ts 10,000 pounds "to be held upon trust and disposed of by them among such persons or charities as may be notified by me to them or either of them during my lifetime." Upon execution of earlier will w/ similar clause, testator had told one T that he wished to provide for person whose name was to be kept secret, and that he had written name & address of proposed B on letter enclosed in sealed envelope which he handed to T to be kept with his will and not opened until after his death. No further communication ever made regarding envelope by testator. After his death, envelope found to contain letter: "10,000 pounds to G".

Holding: Trust failed and legacy fell into residue.

Analysis: The will reserved the power to the testator to dispose of his property by a future unattested disposition contrary to the Wills Act. Semi-secret trust sought to be established by parol evidence was inconsistent with the terms of the will, as the communication of the objects came after the will.
Ratio: The object of a semi-secret trust must be communicated to the would-be trustee before the making of the will. 
****Ramsay suggests different ratio: the testator communicated enough with the letter; would have been ok, except the language of the will implies that the communication would take place after the making of the will
When can a Beneficiary of a Secret Trust sign a Will as a witness? 

Guiding Principle: The Wills Act holds that beneficial gifts to the witness of a will (or the witness's spouse) are void (s.11). 

Trustees: Theoretically, a T can sign the will as a witness because they do not take "beneficially", unless they have the authority to charge the estate for their services. 

Fully Secret Trust Situation

Because would-be T is taking absolutely on the face of the will, T cannot sign the will. If they sign the will, the gift to the T is void (and the would-be T will not be able to carry out the secret trust). 

But intended B under secret trust can sign will because will does not disclose a beneficial interest to them (Re Young)
Half Secret Trust Situation
Would-be T can sign the will because the will discloses that they are receiving the property in trust for an unnamed B 

Not totally clear whether the intended beneficiary can sign the will [seemed fine in Re Young!]
Re Young [1950]

Facts: Testatrix gave entire estate to husband, H, but continued, "it being a condition of this will that H leave the balance of my estate on his death by his will for the purposes he knows I desire it to be used for." Testatrix told H before making will that she wanted him to leave $25,000 to housekeeper, M. [valid half-secret trust] H was happy to oblige, but M was witness to will. 

Issue: Is M entitled to the $25,000 after H dies? Yes.
Is the transfer a Trust or Conditional Gift?

Guiding Principle: This issue arises when the would-be T receives an amount to give to an intended B, but there is money left over after the B has been paid out. For example, the B may die before the money is all paid out.

Conditional Gift: "100K to A provided he pays 5K/year to B for life" 

If any money left over when B dies, then A gets the money.

Trust: "100K to A on trust to pay 5K / year to B for life" 

If any money left over when B dies, then the money results to the Settlor's estate (Re Rees)

Re Rees [1950] English CA

Facts: Testator left estate to his two executors, A and B, "absolutely, they well knowing my wishes concerning the same." B, the surviving executor, was testator's solicitor and drafter of the will. He testified that testator told both himself and A that they were to make payments to various persons and objects & keep the balance themselves. B therefore claimed balance as survivor.

Holding: Gift, properly construed, was not a conditional gift (in which case B could have succeeded), but a trust. To admit B's evidence would establish a conditional gift contrary to the will. Trustees should not place themselves in a position where their interest and duty conflict. Contrary to public interest to give the property to the solicitor as drafter of the will under a secret trust.

When Does Beneficiary’s Interest Crystallize?

Traditional Principle: A testamentary gift lapses if the donee dies before the testator.

But Re Gardner holds that an interest is vested in the intended B upon the communication of the secret trust to the T.  Therefore, if the B pre-deceases the testator, then the B's estate is entitled to the gift of the secret trust.

Re Gardner [1920] English CA

Facts: Testatrix's will leaves estate to husband for life, but does not deal w/ remainder interest. She later secures her husband's promise to hold her estate for A, B and C. B, the testatrix and her husband subsequently die in that order.

Issue: What is the nature of B's interest? [given that B died before testatrix and the husband-trustee of the secret trust]

Holding: B's interest did not lapse, but went to B's estate because the operative trust took effect outside the will when the husband agreed to the testatrix's proposal.
Ratio: Difficult and possibly wrong decision - but seems to say that secret trusts are not testamentary and that they come into effect upon the creation of the agreement ( rather than upon the death of the settlor. 

Analysis: Different result if testatrix's wishes were "to benefit such of A, B and C as should survive my husband"?
The Trust and the Settlor

Guiding Principles: Once a trust is constituted – the property has been given away and S no longer has legal rights with regards to the property. Therefore…

Settlor can’t direct trustees what to do

Settlor can’t vary the terms of the trust

Settlor can’t revoke it

Settlor can’t enforce the terms of the trust – only Bs can

Two ways a Settlor Can Retain some Control

Considerations:

Tax implications of retaining settlor control
Looks like sham trust, if S simply controls ppty on day-to-day basis - may look like S is still true legal owner of ppty (i.e. incomplete constitution)
Direct Control Retained by Settlor

Broad Powers to settlor to give directions or to veto decisions of trustee

Specific Powers to vary or amend terms, for specific aspects of a trust or trust a whole

Debatable as to whether a broad power to amend includes a power to revoke (Schmidt)
Power to Revoke: Can make it an absolute power to revoke or a conditional power

Indirect Control Retained by Settlor

This refers to the situation where the settlor is in the background pulling the strings.  
Appointment of a Protector

Often done in a discretionary trust ( can require the consent of the Protector for distribution decisions
Protector only has veto-type powers ( can’t make appointments themselves
Question: Is the legal status of the protector an agent of (1) the settlor or (2) the trust? Does the Protector owe a fiduciary responsibility to the Settlor or to the Beneficiaries?  

Letters of Wishes: Form letter that recognizes that the Ts have legal authority to administer the trust, but asks the Ts to consider certain issues in making decisions. Generally OK for T to consider Letter of Wishes so long as their final decision is come to independently
Resulting Trusts

Resulting Trust arises where transferor/purchaser of an asset does not, or does not intend to, dispose of entire beneficial interest.
· Transferor/purchaser lacks donative intent [intent is to retain beneficial interest (in that part) & for trustee to hold on resulting trust]
There are 2 main situations in which resulting trusts arise:

Automatic Resulting Trusts: When an express trust fails in whole or in part

Presumed Resulting Trusts: When one person (A) voluntarily transfers an asset to another person (B), or purchases an asset and puts title in the name of another person (B) 
If resulting trust, then obligation imposed on recipient to hold ppty in trust for original S. Property results back to S.
Timing:

· when a person lacks donative intent in whole or in part, it is incorrect to say that he/she merely transfers the legal estate but retains the equitable interest because the owner of property doesn’t have two estates, a legal and an equitable one, but has an absolute, unfragmented estate and it is that estate which is transferred

· the resulting trust is a new equitable interest that arises because the transferor lacked donative intent and therefore the title holder has an equitable obligation to hold the property for the benefit of the transferor

· therefore, since the equitable obligation arises immediately upon the transfer or purchase, the resulting trust also arises at that time

Express Trust Fails: Exhaustion or Failure of Express Trust Objects [Automatic Resulting Trust]
Introduction

When an express trust fails, in whole or in part, usual response is a resulting trust for the settlor. 

Otherwise, Ts would be unjustly enriched at S’s expense, b/c they would hold remaining assets free of any trust

No need for resulting trust unless trust assets have actually been transferred from settlor to trustee. Therefore, resulting trust cannot arise in (1) Personal Declaration of Trust situations or (2) where trust has been incompletely constituted 
 [Note: there are other situations in which a resulting trust may be precluded:

(1) when a person has transferred assets for an illegal purpose

(2) when assets are given on trust for a charitable purpose, which cannot be carried out or fails to consume all of the assets (the assets will be applied cy-près if the settlor had a general charitable intention, but will result to the settlor if he/she had the intention to benefit only a specific charity)]

(3) no resulting trust if there is a “non-reservation” clause: settlor indicates that she won’t retain any remaining funds

2 Categories of Failure:

(1) total failure of express trust 

· trust not fully constituted; or one of certainties not there (e.g., objects cease to exist); purpose trust – purpose becomes impossible
Note: no resulting trust when:

· “lapse rule” – will fully disposes of the residue but beneficiary (X) dies before testator, it triggers a rule of intestacy—residue doesn’t go to X (or X’s estate) it goes to testator’s intestate hiers [EXAM?]

· Get around this by drafting: “Residue to X if he’s alive at time of my death and if not to Y & Z”

(4) partial failure of express trust
· the beneficial interests created by the settlor don’t use up or exhaust the property in the trust

· ex: A gets an interest for life and on A’s death $100,000 to each of B, C and D, but when that’s done there’s still some money left

· in practice: assign residue to E, or on A’s death 1/3 to each of B, C and D, or give trustee the power to appoint anything left over to whomever they wish

Notes: no resulting trust when:
· purpose trust: no resulting trust bc cy-pres

· no will (or if part of your estate / residue not fully accounted for in will): no resulting trust (wrt that part) bc laws of intestacy (“partial intestacy”)
Did an Express Trust Fail?

NTD: when court is faced with a possible failure of express trust, may try to construe it so it doesn’t fail (and no resulting trust)—one way to do so: construe the surplus to be intended as absolute gift (or conditional gift)
Is it a Trust or Gift?

If express trust fails to dispose of all the trust assets ( then there is a surplus. Can Ts keep surplus for their own benefit, or do they hold it on resulting trust for the settlor?

If you can show evidence that the settlor intended to make a gift [absolute or conditional] of the surplus to the trustees, then no resulting trust will arise, trustee takes absolutely (Re Foord, bequest to sister to pay annuity to wife; sister received surplus absolutely)

If no evidence of a gift to the trustees, then the trustees will hold the surplus on resulting trust for the settlor or settlor’s estate (Re West, executor held surplus on RT)  

Re West – rebuttable presumption that trustee shouldn’t take beneficially

Facts: Executor was to sell testator’s assets to pay debts. Surplus existed after debts were paid. Executor claimed surplus for himself. Next-of-kin argued that executor should hold surplus on resulting trust for them. 

Holding: Surplus was held on resulting trust for testator’s estate. 

Analysis: Will said “to executors on trust to sell property” (indicated trust) and that “executors could reimburse themselves for expenses” (therefore, not a gift ( no need for reimbursement if it was a true gift)

Re Foord

Facts: Testator dictates short will to servant upon deathbed, and leaves $2000 and personal effects/furniture to servant, & “everything else absolutely to my sister Margaret on trust to pay to my wife” an annuity. Surplus existed after annuity paid. 

Issue: Was the sister entitled to the surplus absolutely, or did she hold it on resulting trust for the testator’s next-of-kin?

Holding: Absolute gift to the sister. No resulting trust. 

Use of word “absolutely” in non-technical will drafted by non-lawyer

Description of trustee in personal terms as “my sister” without using her surname

Inclusion of non-income producing assets in bequest to sister

Is it a Trust or Contract?
Unincorporated Associations
Unincorporated associations not separate legal entity, so cannot hold gifted assets in their collective name – but must hold assets via trustees, who hold the assets for the purposes of the association. 
· What happens to these assets when an unincorporated association dissolves?  
If charitable, use cy pres doctrine to distribute surplus to similar charitable organizations

If non-charitable, use the common law contractual approach to determine distribution of surplus (Re Bucks)—look at the gifting as an implied K between the giftor and the association
· Unincorporated assns are based on CL contractual principles – not on equitable principles of trust
Member contributions

· (if the association exists to provide benefits for members then the right to receive such benefits as a result of making contributions is contractual) [default rule for friendly societies (Re Bucks): interest ceases upon ceasing to be member or death, not to hiers]
· If member has received the stipulated benefit, then that member has no right to contributions based on resulting trust (Re West Sussex Constabulary Fund) [e.g., cops gave money to fund that would pay out if they got injured]
· And then: when all members/contributors have received all their stipulated benefits (or if all members are dead), then surplus goes to the Crown bona vacantia (= when personal property escheats back to the Crown) [again, unless purpose is charitable, then cy-pres]
Question: unless there is a specific rule stipulating otherwise?

Non-member / outside contributions

· Raffle tickets: a contract (pay money, receive a ticket; motive may just be to attend event rather than to aid the cause!)… so money escheats to the Crown

· Collection boxes: no contract, it’s a trust… resulting trust can be applied to the surplus [practical difficulty of finding donor’s identifiable gift? If can’t, escheat to Crown]
Incorporated Society [NTD: weird that just bc association is incorporated the surplus WILL go back to members equally as default rule]
· The rules / by-laws of the society (~ terms of the contract) govern the distribution of the surplus. 

· If no rules, then surplus divided among members upon dissolution equally (not proportionally depending on contribution) (Bucks Constabulary Fund)
· …and if there are no surviving members:

· If the purpose of society is charitable: cy-pres

· If the purpose is non-charitable: surplus belongs to Crown as bona vacantia.
BC Bar Report: has made suggestion to simplify all this and if money left over when society (or association?) dissolves or disbands, don’t give surplus to donors rather to a charitable purpose
Re West Sussex Constabulary Fund

Facts: Constables paid money into a benevolent fund for widows/orphans of dead cops. Police force then dissolved. Constables claimed the surplus. Widows/orphans argued that the constables held the money on resulting trust for them. 

Holding: Constables were members of association. Fund created contract b/t constables. Therefore, no resulting trust for widows/orphans. But surplus went to Crown bona vacantia b/c members had received all they had contracted for. Note that all identifiable gifts to the association were made subject to a resulting trust.  

Re Bucks Constabulatory Fund

Facts: Same fact pattern as Re West Sussex.

Holding: Police fund was K, so decisions were based on K rather than equitable principles of trust. Implied term that surplus would be distributed to members upon dissolution. Therefore, all members should take surplus equally (regardless of contribution). 
British Red Cross Balkan Fund

Facts: Fund for war relief with multiple 
ettlers. Surplus left over after war ended. Object of trust had been satisfied. 

Holding: Surplus divided between 
ettlers proportionally, according to their contribution. 
Is it a Resulting Trust?

Pension Trusts – not purpose trusts, are express trusts for people
If a pension trust problem (i.e., surplus or wind-up):
Look at the provincial legislation

Determine whether the pension fund is impressed with a trust

· If all or part of the fund is not subject to a trust, resolve surplus issues with K law
If trust, has the settlor reserved the explicit power to revoke at time trust created? 
Even if not, funds remaining may be subject to resulting trust, if clear that all of the objectives have been fully satisfied and no evidence of intention to part outright.

Sometimes pension plans end up w/ surplus (while operating, its over-funded; when wind-up). Issue of entitlement to pension plan surplus depends on whether plan is a trust fund or not (Schmidt)
Determining if Trust Fund: If there has been some express of implied declaration of trust and an alienation of trust property to a trustee for the benefit of employees, then the pension plan will be a “pension trust” (Schmidt)
· Pension trusts are express trusts for people, not trusts for purposes (Schmidt)
· Therefore, pension trusts are subject to all applicable trust principles (Schmidt)—except Saunders
Resulting trust: “if there is an unexhausted surplus, the presumption of resulting trust comes into play; but the presumption can be rebutted by a demonstrated intention of the settlor to part outright”

· Must be no evidence that, at time of settlement, the settlor intended to part with their funds absolutely (Note: Pecore says can look at evidence before/during/after transfer)
Entitlement to Surplus: [note: DC Plan – both employer & employees are settlers of the trust]
Employers are not entitled to surplus unless 
(1) terms of trust make employer a beneficiary; or 
(2) employer explicitly reserved power of revocation at the time the trust was created [General amending power ( Power of revocation ](Schmidt); and
(3) all of the objectives have been fully satisfied but assets remain in the trust 
· Objects of the trust can never be said to be fully satisfied so long as funds which could benefit the employees remain in the pension trust (Schmidt)
Practically speaking: Usually, resulting trusts will not arise in a pension trust due to (1) non-reversion clause or (2) fact that funds could still be used to benefit employees (Schmidt) [maybe just when pension is winding-up]
Can Pension Plan Beneficiaries Wind up the Trust? No. The Rule in Saunders v. Vautier does not apply to pension trusts for policy reasons (Buschau v. Rogers)
· Pension trusts are regulated by statute and accompanied with a plan. By contrast, family trust is stand-alone instrument. 

· employers establish pension plans  b/c it is in their interests to do so. Court should not interfere lightly with that.

· Gifts to family trusts are gratuitous – contrast this with required employee contributions. 
Ratio: after Buschau, cannot assume that courts will, without contemplation, take a trust principle and apply it in a pension trust situation

· Schmidt left this opening: pension trust is “subject to all applicable trust law”
Schmidt v. Air Products Cdn Ltd (1984) SCC
Facts: Catalytic starts pension plan for its ee’s. Stearns starts pension plan for its ee’s.  Plans differ in terms of (1) who makes contributions (2) amount of benefits. In 1983, Catalytic and Stearns merge to become Air Products, and amalgamate their plans into a defined benefit plan. In 1988, Air Products sells its assets & terminates pension plan. Surplus in pension plan was almost $10,000. Air Products wants surplus. Employees claim they are entitled to surplus, and that they should also get even more money b/c Air Products improperly took a contribution holiday (i.e. stopped paying into the fund). 

Holding: Air Products entitled to surplus from Stearns plan. Former Catalytic ee’s entitled to surplus of Catalytic plan. 
· Catalytic: the trust clearly indicates that one of the objectives of the trust was to divide all monies in the fund among eligible members; thus the trust objects not exchaused so long as some money remains in the fund and some eligible members can be found

· Steams: differs bc no evidence that a trust was impressed upon this plan; so look to K – specifically contemplates the reversion of assets to the company
Analysis: First, determine whether the pension fund is impressed with a trust: (1) If contract – then look at terms of the pension plan, (2) If trust – then look at equitable trust principles. 
Buschau v. Rogers 2006 SCC

Ratio: Rule of terminating trusts as stated in Saunders v. Vautier does not apply to pension trusts. So if all the pension trust beneficiaries got together and wanted to end the trust, they could not do it.

Transfer to, or Purchase in the name of another

Summary on Resulting Trusts in the case of a Transfer to, or Purchase in, the name of another:
· One person gratuitously provided the funds / assets but no longer has (full/sole) legal title
· In BC, the same rules apply to (a) voluntary transfer to another & (b) purchase in the name of another – for both real & personal property

· When (a) or (b) occurs, the presumption of resulting trust is engaged* [note timing issues discussed below]
· Now the onus is on the person wanting the advancement / gift to show transferor / purchaser intended to make a gift

E.g. of (b): X purchases condo, puts it in the name of X & Y (or, X adds Y to their stock/investment/bank account); presumption of resulting trust triggered: X is true beneficial owner. Now onus on Y to show X’s intention was to make a gift

*but then: as between certain classes of relatives it is presumed that a gift was intended and there is said to be a presumption of advancement

· Onus on X to prove that a gift not intended
The General Principles

The Presumption of Resulting Trust arises in certain situations because we presume that the transferor/purchaser lacked an intention to give the beneficial interest of the assets to the recipient.

· Intention is key: Presumption is rebuttable by evidence of a contrary intention 

· But perhaps look first at whether evidence of contrary intention is present

· Presumption relied on only if still not clear whether recipient was intended to have beneficial ownership 

When is the Presumption of Resulting Trust raised? 

· Person transfers assets to or purchases assets in the name of a person or corporation, for no consideration— applies to all apparent gifts unless relationship b/t parties invokes presumption of advancement
· Where there is a gratuitous transfer, the presumption of resulting trust is alive and well (Pecore)
· Presumption does not apply to testamentary gifts - we assume that testators intend to give away all of their assets

Presumption of Advancement: Spouses, Parents and Minor Children

Presumption of Advancement: If special relationship b/t parties, presumption that donor intended to make absolute gift to donee. 
· Presumption of advancement is only available for legally married spouses and minor children.
Abolished in some provinces but this presumption still applies in BC to:

parent-child relationships (if child under 19)

Minor Children: Presumption of advancement for minor children is preserved (Pecore)

Dependent Adult Children: If dependent adult child, no presumption of advancement.  But can raise evidence of disability to rebut presumption of resulting trust.

Independent Adult Children can no longer rely on presumption of advancement (Pecore)

legally married spousal relationships 

Presumption of Advancement does not apply to common law spouses (MacDonald v. Eckert) or to siblings (Niles v. Lake).

Parents to Children

Presumption that transfers made by a parent to a dependent minor child are intended to be gifts (Pecore).  
· Waters: applies where biological or adoptive link; might argue it applies to step-child
Spouse to Spouse
Presumption of advancement applies to transfers by husband to wife (for many years now, its also worked for transfers by wife to husband). So, wife can argue that gift from her husband should vest fully in her (Mehta v. Mehta). 
· Used to not apply to transfer from wife to hubby, based on sexist assumptions about wife's (in)ability to provide for husband. But
Mehta v. Mehta estate (ManCA)

Facts: Husband & wife killed in Air India crash. His estate claimed half-interest in RRSP which he had purchased in her name. Hubby’s estate argued presumption of resulting trust. Wife’s family said: ok, but presumption of advancement.
Holding: Presumption of advancement invoked to give wife full-interest in RRSP. 

Ratio: Strength of presumptions vary from case to case. Little value in a marital property dispute where both parties are available to give evidence of their intentions. But if (1) no marital dispute and (2) parties are unavailable to testify [i.e. b/c of death], then presumption of advancement has great significance. Presumption of advancement applies if no legislation abolishing this common law presumption. 

Rebutting the Presumptions: Evidentiary Requirements

The evidence required to rebut a presumption depends on the fact being presumed. 

Rebutting the Presumption of Resulting Trust: show that the donor intended a gift

Rebutting the Presumption of Advancement: show that the donor did not intend a gift. 
Intention of donor at time of the transfer (as with any dispute over gratuitous transfer)
Burden of Proof in Rebuttal: BOP Balance of probabilities (Pecore) [is no standard in between BOP & BYRD]
Presumptions are relatively weak—intention is critical, even when presumptions apply. Use facts to support your case. (Pecore)
Most cases of resulting trust are decided on the basis of evidence of the apparent donor's intention
· E.g. where grantor & grantee still alive, raise evidence of intention BOP; and invoke presumption to strengthen their case (Saylor)
A presumption may determine the issue in the absence of evidence, such as… [careful: Ramsay suggested – never put all weight on presumption]
1. When the apparent donor and donee are both dead (Mehta v. Mehta)
2. When evidence of intention is inadmissible because transaction was for an illegal purpose
Timing issue: still unresolved [EXAM] [NTD: but not much turns on this, insofar as general rule is that intentions are critical, even when presumptions apply?]

· Does presumption apply as soon as there is a gift, and then burden on other side looks at intention to refute BOP

· Or does plaintiff have to lead evidence of intention 1st, and if not enough evidence of intention, then ask court to rely on presumption? [higher burden on P]
· Note: Property Law Act s. 19(3): "voluntary transfer need not be expressed to be for use and benefit of transferee to prevent a resulting trust"
· Argue that the basic principle of a presumption is you don’t have to do anything, it places the burden on the other side to prove BOP [minority in Saylor]

Saylor v. Madsen (2005, ONCA, leave to appeal to SCC granted)
· reliance on the presumptions has diminished because the courts are now first examining all the evidence to determine the transferor’s intent

· it will only be where the evidence is itself unclear that reliance on the presumptions becomes necessary

· Minority: leave the timing of the presumptions alone; any change should be up to legislatures and not courts; they provide a measure of certainty & predictability when give gifts [critique: there are easy cures in drafting!]
Donor's intention: It is the donor's apparent intention that will rebut/confirm a presumption.

· Recipient's intention is relevant as circumstantial evidence of apparent donor's intention

· Presumption of Advancement: You only need to show absence of intention to rebut presumption of advancement [i.e. (1) lack of awareness of transaction, (2) lack of capacity to make a gift, (3) failing to turn their minds to the issue]
Evidence that can be considered in determining donor's intent:

· All statements and actions of the transferor, whether before, during or after the transfer (Pecore, modifies Shephard)
[e.g., evidence after the transfer of asset/setting up of bank account: who pays the tax on the interest? If you pay your share, that’s good evidence; if right of survivorship is dealt with in will, that’s evidence that donor did not already give it away]
· But such statements/actions are only admissible if relevant to transferor's intention at the time of the transfer (Pecore)

· Specific Types of Evidence
· Bank documents can be evidence of intention – [Pecore; Saylor softens (Niles v. Lake)]
· Control & use of funds ( if donor does not use funds at all after transfer, that indicates an absolute gift

· Granting power of attorney (right to withdraw) ( granting of both POA and joint bank account authority rebuts presumption, and shows transferor must have intended to give donee the money after death (survivorship)
· Who bears responsibility for paying taxes

· Statements (or agreements) made when the will is drafted

Shephard v. Cartwright

Facts: Dad purchases shares in name of wife & kids. Dad sells shares & deposits proceeds in kid's bank account. By 1936, father had spent all the kids' money (kids signed bank receipts as instructed by father). In 1949, kids claim that shares were gifts to them and that presumption of advancement should mean they received the proceeds. 

Holding: Shares were a gift. Presumption of advancement not adequately rebutted by the father's estate.

Analysis: Father's original intention was to provide for his children's permanent advancement - while this might have changed later, the Court refused to consider this evidence.
· Admissible evidence in rebutting presumption of advancement: (1) transferor's actions prior to the gratuitous transfer and (2) transferor's actions after the transfer ONLY if against the interest of the transferor (overruled by Pecore)
· These evidentiary rules protect against fraud

· Therefore, not admissible for dad to testify that he intended a resulting trust (as this would be in his interest)

· But admissible for kids to testify that they signed cheques for the father (as this would have been against their interest).

Pecore v. Pecore (2007) SCC

Facts: Father transferred assets from himself to himself & his daughter jointly w/ right of survivorship. Daughter gets account. 
Joint Bank Accounts

Joint bank accounts give their holders the following rights: (1) Right to withdraw money [Power of Attorney] and (2) Right of Survivorship [Right to take the balance on death]. 
· Analyze them separately—can reach different conclusion on each (Pecore)
· Ramsay: almost always the case that there is no gift wrt (1) [not free to withdraw for their benefit, presume resulting trust], but may still be a complete gift of (2) [and so presumption of resulting trust does not apply here]
Creation of joint bank accounts does not in itself provide sufficient evidence to convey beneficial ownership nor is it necessarily evidence of intention to create a joint tenancy (Niles v. Lake). So a joint bank account holder who has not provided any funds to the bank account must rebut presumption that funds result back to the account-holder-who-did-provide-the-funds.   

A gift of a joint bank account is an inter vivos gift (not testamentary) (Pecore). [Donee’s interest comes about when account is established.] Therefore, can’t appeal to Wills Act to get hands on money; it can exist outside of the will. 

Niles v. Lake (1947) SCC

Facts: A opens account w/ A's money, but puts account in name of A & B (sister). Banking agreement gave right of survivorship. A dies.

Issue: Who gets the money? B or A's estate?

Holding: A's estate. Presumption of resulting trust was not rebutted, so B did not receive A's interest. Instead, A's interest in the money resulted back to A's estate. 

Analysis: When account was set up, B received a legal interest in the account. But presumption of resulting trust holds that A retains the beneficial interest in the whole account. 
· Presumption of Advancement does not apply to siblings. 
· Banking agreement did not rebut the presumption of resulting trust. Pecore softens this.
· Agreement was between bank and individuals
· It did not establish the relationship between the holders of the account
· Look at the principles ( not the document

· The banking agreement's purpose was to protect the bank. Neither A nor B had the banking agreement in mind with regards to each other. Court finds that neither A nor B knew about the right of survivorship
Pecore v. Pecore (2007) SCC
· Banking agreement can be evidence of intention (Ramsay: but court doesn’t overrule Niles)
NTD: if both ppl put money into bank account, its not a gratuitous transfer and issue of presumptions
Illegality [NOT EXAMINABLE]

A Settlor who transfers property to a Trustee for an illegal/improper purpose can still invoke the presumption of resulting trust should that trust fail. Illegal intention is irrelevant in deciding whether there is a resulting trust. [Careful: Ramsay said some courts have said no!]
Common Intention Resulting Trust

· Unlike presumption of resulting trust, this doesn’t hinge on gratuitous transfer

· Triggers: (1) title in one person’s name; but (2) contributions (money, time, effort, etc) are made to property by a second person (e.g., spouse)
· Then:

Rule: If both parties have a common intention that they will share property owned by one of them, the court will declare that the property is held in resulting trust for both parties in accordance with their intention. This common intention may be explicitly stated, or implied by conduct. 
· Most relevant conduct is that pertaining to the financial arrangements in the acquisition of the property (Pettkus)

· Evidence of direct contribution; or indirect benefits conferred (eg, one partner pays for their living necessities while other one on title pays down the mortgage)

· (Also look at conduct wrt maintaining the prop)

· Are the contributions of value?
The "common intention" resulting trust has generally been replaced by marital property legislation and the constructive trust remedy. After Pettkus, action of unjust enrichment (and remedy of constructive trust) are more typical, easier to use than elusive concept of common intention?
· But advantage of common intention: you get a direct claim against the asset

· Whereas with unjust enrichment claim, risk that you may just get damages
Pettkus v. Becker

Facts: Common law wife argued she was owed a partial interest in ex-husband's property.  

Holding: Majority did not find enough evidence of common intention [part of it was that the contributions not seen as having been of value]

· but provided a constructive trust remedy based on the doctrine of unjust enrichment
Analysis:

Rathwell: Presumption of resulting trust is sometimes explained as "the fact of contribution is evidence of an agreement". From this, the court said that it will look for common intention manifested in words or acts that the property is being acquired/kept in trust

Contributions made by non-titled people were not limited to legal spouses

Note that the common intention sought by the court is rarely explicitly expressed. Instead, the Court usually goes with unjust enrichment action, and constructive trust or monetary remedy:
Unjust enrichment: (1) Enrichment of one party, (2) Corresponding deprivation of other party, (3) Lack of juristic reason… …[Court won’t allow you to unjustly earn on the value of another’s labour; so again (4) show evidence of contributions by this other party. But if there is any legal reason (eg, contract) then no unjust enrichment]
· remedies:
Constructive trust: Must be a clear link between contribution and asset to award constructive trust (this link was found in Pettkus but contributions not that valuable?).  [don’t forget: its an equitable remedy—does P deserve it?]

Usually a better remedy since the value of property has gone up.

Constructive trusts apply to common law spouses - could argue extension to close relatives/friends 
BC property division legislation only applies to married spouses; so constructive trusts still relevant

Quantum Meruit: monetary compensation for time and money spent.
The Beneficiary

The Nature of the Beneficiary's Interest

In general, there are 2 sorts of interests in property: (1) personal (chose in action) / personal right against T; and proprietary (action in rem) / right to the asset itself
The General Principle

Guiding Principle: Creation of a trust occurs upon separation of legal and beneficial title to goods. No such entity as "a trust" ( but a relationship b/t legal owner & beneficial owner. 
In the absence of trust doc specifying otherwise, the basic rule is that B has: a personal right against T 

· but law not totally settled and there are a number of exceptions that give B direct proprietary interest in trust assets themselves (sometimes)
Personal Aspect of Beneficiary's Right

Since mgt & control of trust property is vested in trustee, B only has a personal right against T to ensure that T is properly administering the estate (Schalit v. Nadler). Beneficiaries are not entitled to directly control the trustee (in a sense they can do it via court—have a right to ask court to compel trustee to enforce the trust). 

B has right to proper administration of trust in accordance w/ general rules of trust law and terms of trust
Therefore, a B generally only has:

· a right to accounting of profits by the T (to check on the appropriateness of the arrangements entered into)—can call on T to appear before a judge
· and so a right to bring an in personam action against T for breach of trust (Schalit v. Nadler) for:

order for specific performance
injunction
order to remove trustee and have them replaced
may be able to get order to allow to sue on behalf of trustee
Schalit v. Nadler 1933

Facts: T had properly leased commercial properties, which he held in trust for the B. B sought to obtain rents & profits directly.

Holding: B not entitled to rents & profits directly. B only entitled to accounting from T of profits/rents received, less costs of admin. 

Analysis: Because B has equitable interest in trust property, he can require the T to account for profits from trust property.
But B does not have proprietary interest in trust ppty - so he cannot call upon T to give him gross rent income directly. 
T may have other obligations in addition to paying B rent income ~ i.e. ppty taxes, etc. If B took all rental income, T would have no income leftover to fulfill other obligations.
NTD: right to net income means personal right
Proprietary Aspect of Beneficiary's Right

Examples in the current law where B's right seems proprietary: 

B can terminate trust and call upon T to convey property under rule in Saunders v. Vautier if B reaches the age of majority and becomes solely entitled to the trust property

B has proprietary right to trace trust property which has been misapplied by T, but retained in its original/converted form. This right also exists against anyone who received the trust ppty from T, provided transferee was volunteer or took with notice of trust. 

The B's interest may be taxable depending on language of the tax legislation (see Baker v. Archer-Shee, rogue decision)

Baker v. Archer-Shee (HL) 1927

Facts: Pell left residue by will to daughter Frances in trust for life, remainder to Columbia U. Trust situated in NY w/ NY Trustee w/ trust ppty all non-British securities. Frances lived in England. Was assessed under British Income Tax Act for income paid to Frances' use from the trust. Income had been paid into her NY bank acc't, and never forwarded to England. ITA held that share dividends owned outside England were taxable, regardless of whether dividends were forwarded to England or not.

Issue: What is the nature of Frances' interest in the securities? If personal right, would not get taxed.
Holding: Frances was beneficial owner of securities themselves (proprietary). So the income from the securities taxable. 

Note: Some ppl treat as a rogue tax decision. Inconsistent with Schalit. 

The right of a beneficiary under a Will versus a Testamentary Trust

Until all the testator's debts have been paid, a B under a will only has a personal right against the T to compel them to carry out their duties and account for assets.

· But once estate is fully administered, any B under the will receives proprietary right to any assets devised to them under will 

· BUT, if will says that residue is to be held in trust, then the B probably does not get a proprietary right in the residue. They probably only the right to call upon the Trustee to account for administration of trust as per Schalit.
Possession of Trust Property

Beneficiary does not have an absolute right to possession (Re Bagot's Settlement) [its at the discretion of the courts]
· This is consistent with the basic rule that B’s interest is personal not proprietary

But court has inherent jurisdiction to allow B to take possession of asset, usually with req't to preserve asset (Re Bagot's Settlement)—need to convice court on the facts, e.g. that it makes more sense for B to look after asset than T
Bs acts as a delegate/agent of Ts, but could be removed at any time if not acting in best interests of all the Bs
T has duty to maintain trust ppty ( B has no right/responsibility to maintain ppty

Common to set out in trust instrument specific terms for B to take possession of trust property

If one B fails to live up to terms (e.g. for life interest in property), then B with remainder interest may bring action to take possession of property

Re Bagot’s Settlement

Facts: P was beneficiary of farm property in trust for life [i.e., income], with remainder to kids. P thought she should manage the property instead of the Trustee because the trustee was not an expert in farming. Court granted her possession of the farm.
Control of Trustees

Unless a T is in breach of his fiduciary duty, a B cannot control a trustee's day-to-day actions by requiring them to resign or to appoint a new trustee. A B can only call upon a T in future to account for his actions. (Re Brockbank) (Butt v. Kelson)
· This is consistent with the basic rule that B’s interest is personal not proprietary
Re Brockbank 

Facts: Testator left residue of estate in trust for widow for life, remainder to children. Trustees were W and B. W wished to retire. Widow & kids wanted to appoint Lloyds Bank as replacement trustee. B refused to consent. 

Holding: Court refused to allow Lloyds Bank to be appointed as the new trustee. Power of nominating a new trustee is T’s discretionary power. B’s can sit tight or try to have trust wound-up.
Koreyban (2003, BCCA)

Can B have a say in what court ought to do?

Court can consider B’s evidence on how their interest is affected, but this is different than directing T to do what B wants.
Alienation of the Beneficial Interest

A Beneficiary may wish to alienate - or give away - his beneficial interest. 
Alienation / Assignment: Transfer to stranger of a beneficial interest in one's equitable rights arising under a trust. 
Key Point: Distinguish b/t a specific interest & interest that is dependant upon exercise of discretion by a trustee
Example:  If B is to receive fixed monthly payment in trust for 20 years, they may want to give or sell that interest to 3rd party during their lifetime, or if they die after 10 years, they may assign their remaining interest (the remaining 10 years) in their will.

Methods and Formalities

Assignment may occur (1) voluntarily or (2) by operation of law. May also be made (1) inter vivos or (2) testamentary. (Di Guilo v. Boland)
· Note: doing it in a will isn’t really an assignment, it’s a pure transfer of the right

· if A has right to income for 20 years [a life interest], and in their will they leave this right to B, not gonna fly bc when A dies they have no more interest to assign!
4 methods of alienating an equitable interest inter vivos (Timpson's Executors v. Yerbury):

Assignment to third party directly (equitable or statutory) [statutory/legal more common, try this one 1st]
Direction to trustee to hold property in trust for 3rd party

Contract with 3rd party for valuable consideration

Personal declaration of trust

Assignment to third party directly
1st step: All 4 methods must be permitted under the trust 

· check trust doc for any limit on B’s rights to alienate (see below for invalid attempts by settlor to restrain)

Equitable Assignment

Note: its equitable and not CL because under CL (contract law) – privity of K: don’t like to introduce 3rd party

No particular form of words necessary as long as intention is clear that assignee is to have benefit of interest assigned

May be (1) oral or (2) written.
Assignment results in vesting of interest from assignor to assignee.

Once T receives notice of this assignment, then T assumes T duties for the 3rd party in place of the old B. 
Notice to T is not required, though it is a good idea. [so they don’t pay the assignor instead of assignee; and bc for priorities it is first in time to notify, not timing of assignment, that creates priority]
Assignee cannot end up with greater interest than assignor had.
So if assignor does not live up to terms of trust and is cut off by T, then assignee has no claim against the trust. Good idea for assignee to confirm with T that there are no problems
Timpson's Executors v. Yerbury
Facts: granddaughter had life interest with remainders over. She gave revocable mandate (by letter) to Trustees to pay the income to her kids

Issue: were her words effective to transfer her income interest to the kids?

Held: no, wasn’t enough intention in her words to vest / dispose of the interest (Q: bc it was a revocable mandate)
Statutory Assignment (Law and Equity Act s. 36)

LEA, s.36 does not repeal equitable assignments (can still try for equitable if this fails), but creates a new type of assignment that explicitly gives the assignee rights to bring action without joining assignor. [whereas with equitable assignment assignee generally has to join assignor]
· So, it codifies equitable assignment, and does more
Three requirements:
Assignment must be absolute [no conditions] and for the whole interest of assignor
Assignment must be in writing and signed by assignor
There must be notice to the Trustee
If these three requirements are met, then the assignee can sue T without joining assignor.
First in Time with Notice, First in Line for Money: Assignments get priority for claims based on timing of notice to trustee
Even failure to comply with these 3 criteria, there may still be a valid equitable assignment. Equitable assignments still exist in BC, though statutory assignments are more commonly used.

Direction to T to hold property in trust for third party

Assignor can direct T to hold ppty in trust for 3rd party, & thus give right to their payments to the assignee. 

B gives notice to T to request that T pays X (assignee) what B would have normally received (Tipson – wording didn’t clearly dispose of the interest)
Not clear if T can be sued by assignee w/o joining assignor, or if assignor can revoke transfer to third party

But assignor could make the transfer irrevocable
Contract with third party for valuable consideration

Now the 3rd party assignee has a K on the basis of which to sue; don’t need to meet statutory conditions to do so.

B could declare themselves to be trustee for third party

B could declare that they "hold in trust for Y the payments I am receiving from trust”. B therefore becomes a secondary T. The 3rd party should give notice to the Ts in order for this to be enforced.
· Ramsay: so B held an equitable interest, and by personal declaration, sort of splits this into: a legal interest in the equitable interest for B and an equitable interest in the equitable interest for Y
Priorities between Assignees

Multiple Trustees (Wasdale)

If multiple trustees, then notice to must be given to all existing trustees at time of assignment in order to establish priority.  If new Ts come along after assignment, B (or the assignee) still maintains their priority despite not giving notice to these new Ts.

Restraints on Alienation

Can the settlor restrain the B’s right to alienate?
· Example: S wants to create trust for kids, but doesn't want their kids' spouses to get any money. Can S prevent the kids from alienating or assigning their interests to their spouses?

Generally speaking, beneficial interests are freely alienable unless donor has placed restrictions on alienation. 

Straight Prohibitions Void: S cannot make straight prohibition against alienation b/c repugnant to nature of interest

i.e. "I give my house to B, but B is not allowed to alienate it"

Conditional Prohibitions (condition subsequent) Void
i.e. "I give my house to B, but if B goes bankrupt, then to C"

Determinable Interests of Limited Duration are Valid: gift is not absolute ( it is limited by its determination 

i.e. "I give my house to B in trust for life or UNTIL he becomes bankrupt, then to C"
i.e. "I give my house to B in trust for life or UNTIL he assigns that interest, then to C" – so now any assignment is the determining event that ends Bs interest

· Distinction between this and conditional prohibition seems artificial
Discretionary Trusts are Valid: You can give the T power to distribute as they see fit. Therefore, T can stop paying a beneficiary if the B tries to assign their rights

       i.e. “T. here is the asset and you have discretion as to payments of income, capital or both”

Fiduciary Trusts are Valid: this is the ultimate way of restricting B’s alienation


       i.e. “T. hold this in trust and you can pay such ppl as you pick on such terms as you pick”


Q: why is this the ultimate way? Can trustee make a straight prohibition?
Termination of a Trust

There are 3 ways to terminate a trust:

Revocation: Settlor ends the trust via an express power of revocation
Natural Termination (by design of settlor): Trust naturally terminates when all trust property is distributed

Termination: Beneficiary ends the trust (Saunders v. Vautier)

Revocation

General rule: Once a trust is set up, it is irrevocable until it reaches its natural termination because the settlor has parted with the trust property. S no longer has a legal interest in the property (unless he is also T). 

Setting the Trust Aside: S may seek to have trust set aside b/c of circs leading up to trust (e.g. duress, misrep, fraud)
Inter Vivos Trusts ( Power of Revocation: Power must be expressly stated in trust document

Testamentary trust: Testators may always revoke their wills before they die.

Termination by Beneficiary 
Starting rule: no early termination of trust by B (bc B shouldn’t be able to frustrate settlor’s intention)… except:

B may terminate a trust under (1) the rule in Saunders v. Vautier and can vary and maybe terminate under (2) the Trusts and Settlement Variation Act. 
The Rule in Saunders v. Vautier 
Rule: if one or more beneficiaries, whether entitled successively or concurrently, provided that: 

· they account for all beneficial interests in trust property; and

· they are sui juris 
then the trust can be brought to an end (trust property immediately distributed)
The beneficiary (or beneficiaries) must be sui juris - adult and of full mental capacity

Court cannot consent on behalf of beneficiaries
Maybe a person appointed power of attorney for minor B can invoke rule on their behalf
The beneficiary (or beneficiaries) must be absolutely entitled to the trust property. 

All beneficiaries must be ascertained

The interests must be fully vested - not contingent

Together, their interests must account for all the interests in the trust property

The Effect of the Rule:
Enables a B to terminate a trust w/o court assistance or approval

Trust can be terminated prematurely contrary to the wishes of the S
B can compel the T to convey the property to anyone whom they (the Bs) direct.

Note that Bs still have no control over Ts: 
Beneficiaries must choose between (1) terminating the trust or (2) abiding by its terms

Beneficiaries cannot direct trustees to exercise their powers in a certain way

Saunders v. Vautier (1841)
Facts: Testator dies leaving 2500 pounds of stock in trust for great-nephew Vautier (absolute vested gift). Vautier was to take when he turned 25. When Vautier turned 21 (age of majority), he applied to court to have all stock plus accrued interest & dividends paid to him.

Holding: Vautier successfully received all trust property and interest/dividends.

Analysis: An equitable interest created under a testamentary trust vests upon the testator's death ( if the gift is not to be given until a certain point after the death, then all that is postponed is the actual enjoyment of the gift. As equitable ownership resides in the beneficiaries, they should have the right to decide what to do with the property

Terminating Discretionary Trusts

Rule in Saunders v. Vautier also applies to discretionary trusts. 
· Where all the Bs entitled to the whole of the fund consent, but T has discretion on method of applying the fund, Bs can demand that the fund be handed over (Re Smith). 
· So, all Bs ascertainable (and sui juris) and consent

Re Smith 
Facts: 1/4 of testator's estate was to be held in Trust. T had discretion under terms of testamentary trust to pay income & capital to A, and upon A's death, the remainder to A's kids equally. A wanted to have all income to pay off mortgage. A reached an age where she would not have any more kids. All Bs (A & her kids) agreed to wind up trust to pay mortgage.

Holding: Court allowed trust to wind up. All who could benefit were in agreement as to termination

Analysis: Even though discretionary trust, it was ok, because between all beneficiaries were ascertainable and consented, and together, they were entitled to the entire interest

If Trustees did not pay out to A, trust would accumulate & would end up w/ A’s kids anyway

All beneficiaries who were entitled to the whole fund consented

Note: You could have argued that A could have adopted, therefore, Bs not ascertainable

Partial Termination – variation on Saunders
A single B may wish to sever their interest from the trust and call for the ppty they are entitled to. The B must convince Court that they have an absolute right to a portion of the trust property ( 

· If trust can be divided into independent parts (essentially, convince that there are separate and distinct trusts (Sandeman's)) [Court will only divide if NO uncertainty as to valuation]; 
· and there is no prejudice to other Bs [division must not result in undue devaluation of other beneficiary's property or create imbalance (Lloyds Bank v. Dukar)]
· then one B may wind up their share of the trust (Re Sandeman's Will Trusts)
Note: Can't partially terminate trusts involving joint tenancies in land, as joint owners of property have "undivided interest in the whole".

Re Sandeman’s Will Trusts

Facts: Testator left half of residue of estate (in company shares) to his son [with power in son to appoint Bs] and the other half to daughter. Son dies, and his 2 kids are named beneficiaries. Son's kids want their interest to be wound up.  

Holding: Court said OK. Has been referred to in BC cases. Two separate trusts for son and daughter. No prejudice to other beneficiary (daughter), so son (and 2 kids) were entitled to terminate son's part of the trust

Lloyd’s Bank v. Dukar

Facts: Similar fact pattern to Sandeman. In this case, desired winding-up would have given full control of portion of shares to one beneficiary ahead of others which would make that B the controlling shareholder.  

Holding: Court said no.

Analysis: Intention of trust was to balance benefit to all children equally, and early termination for one B would create imbalance. For example, if one B got voting control of shares, they could vote to give themselves a salary and not issue dividends (i.e. controlling shareholder could abuse powerful position to make other B's shares worth less)

Terminating Perpetual Trusts of Income / Charities

Rule in Saunders v. Vautier does not apply to charitable purpose trusts, as there is no one to consent to the termination 

[However, if a Charity is one of the direct beneficiaries in an express trust for people, then the rule in Saunders v. Vautier still applies. The charity must agree to termination like all other beneficiaries.]
Halifax School for the Blind v. Chipman (charity)

Facts: Property left in trust to T with income to benefit School Charity. School was only beneficiary and had right to whole income. Charity tried to invoke Saunders and wind up the trust on the grounds that Charity had the whole interest.  

Holding: Court considered S's intention and found that charity had right to income only, and not to capital. All interests in the trust property were not accounted for, and no termination permitted. 

Note: in a sense where there is an unlimited / perpetual gift of income to one B, that gift carries the capital as well. But court went with clear testator intention that the capital should not absolutely vest in the income beneficiary.

· Doesn't really fit w/ Saunders which is not normally concerned w/ S's intention. 

Saunders v. Vautier not applicable to Pension Trusts

Rule in Saunders v. Vautier does not apply to pension trusts (Buschau v. Rogers Communications). So if all the pension trust beneficiaries got together and wanted to end the trust, they could not do it.

Avoiding Saunders v. Vautier 
Create a defeasible interest so that it is not absolute:  “Interest to A until A reaches 25, but if A dies before 25, then to x” or have a gift over
Before A turns 25, you can argue that it might still be possible for A to die at which point the interest will vest in X. So the interest does not vest fully until A turns 25. And then as long as you choose an X that will not reach 19 until after A turns 25, A will not be able to meet requirements for Saunders
Make class of Bs so big that it is unlikely for all beneficiaries to agree

Give contingent interests to children or future children so that it will take a while for all Bs to reach age of majority - "interest to A for life, remainder to A's kids, but if any of A's kids predecease A, then to kids of A's kids"
· Can’t just get consent of A & A’s kids; would require waiting to see if any of A’s kids predecease A, bc if so A’s grandkids need to consent

· May not even be born; unborn = unascertainable
Give T discretion to appoint other Bs
Variation of Trusts

Trusts and Settlement Variation Act (1968) BC
Not clear whether Saunders v. Vautier can be used to vary a trust. To vary a trust, use Trusts and Settlement Variation Act. 

· Useful when beneficiary is not sui juris (not adult or not of full mental capacity), or unborn [then, can’t use Saunders to wind up but may be able to vary it]
· Can’t use for (ascertained) beneficiary who is sui juris but gone missing

s.1 – gives the Court the power to approve arrangements proposed by a beneficiary(s) on behalf of certain benef (see below)
· The court cannot order or create an arrangement that is of the court's own making.

· The arrangement is usually put together by sui juris beneficiaries, so lots of negotiation b/t parties b/c they need to propose an arrangement that the court will approve
s.2 – while the Court has this power to approve variations, it must ensure that arrangement benefits the person on whose behalf it is going to approve the variation 
Section 1: Application
· Applies to all trusts created before and after the Act, including inter vivos and testamentary trusts

· Allows for the Court to approve of proposed variations of a Trust brought by "any person" [person / legal entity– so charitable purpose trust can’t bring application; limited to varying under cy-pres—but BCLI recommendation: that the court be allowed to vary charitable purpose trusts]
On whose behalf can court consent?
· Allows court to consent to a proposed arrangement on behalf of the following classes of beneficiaries [the idea: consent on behalf of beneficiaries who can’t consent themselves]:
(a) Ascertainable beneficiaries who are underage or mentally incapacitated

(b) Unascertained (unidentified) beneficiaries - whether adult or infants 
(c) Any as yet unborn beneficiaries

(d) Potential beneficiaries under a protective trust
· Court cannot approve on behalf of Bs who are ascertained and of full capacity and age

Court can't consent on behalf of ascertainable beneficiaries with contingent (future) interests (Buschau v. Rogers)
So if all Bs are adult, ascertainable & of mental capacity, no application possible under the Act b/c no one for the Court to consent on behalf of.
If a ascertainable beneficiary goes missing, the court does not have power to give consent on his behalf

BCLI recommendation: that this power be given to court
· Does not allow Court to override the objections of competent adults to arrangements. Thus, one B is still able to frustrate a proposed variation of the trust (veto)
BCLI recommendation: that power be given if majority of Bs agree & arrangement is fair to all Bs
What is the limit of how court can vary the trust?
· Limited to proposed arrangements to "vary, revoke or enlarge the powers of the trustee"

Example: changing timing of payments, or investments of income

· Arrangement can enlarge, but not reduce the powers of the T (but see Re Burns)

· Arrangements cannot propose a new settlement of trust assets between Bs that would have effect of changing disposition of assets (Re Harris)—eg, change from unequal to equal distribution of assets to kids: changes the substance of the distribution 
[NTD: room to argue here? See quote from Russ below (whole purpose of the Act is to allow variation that runs contrary to settlor’s intent. Can also argue that non-financial benefits need to override… if more family dissension, Re Harris may have been decided differently? And Re Tweedie goes pretty far—varied trust in a way that foreclosed unborn kids’ interest!]
BCLI recommendation: that Act be expanded to allow arrangements to include settlement or resettlement / change in distribution
Buschau v. Rogers 2006 SCC

Facts: Bs with contingent interests (pension trust). 

Ratio: A (ascertained) beneficiary with a contingent interest is not "somebody who may become entitled to an interest" because they already have an interest. Therefore, Court cannot consent on behalf of those who hold contingent interests.
Re Harris

Facts: Father dies leaving estate in trust for kids, but first son got 5/8ths and others got 1/8th each.  All infants and mother apply for variation to give each kid 1/4 share, to avoid family dissent.  

Holding: Court did not allow variation under Trust and Settlement Variation Act. Arrangement not approved because it proposed to make new disposition or resettlement of trust assets, as opposed to just changing investment powers or timing of payments. Widow was asking for new trust rather than a true variation. Non-financial benefits can be considered, but in this case, they did not outweigh the financial detriment. No non-financial benefits to rearrangement of benefits (emotional benefit is unclear), and it was to the detriment of the first son.

Re Burns

Facts: Inter vivos trust. Settlor wanted to broaden investment powers of trustee.  Normally, settlor cannot vary terms once trust is created, unless they have expressly reserved that right.  

Holding: Order allowed. Court agreed bc special circumstances existed here. [but see below: Court no longer needs to look for special circumstances now, to broaden investment powers stipulated in the trust doc—have s.15.1; ].  

Analysis: At the time of this case, you had to prove "special circumstances" to broaden trustee's investment powers. BUT CURRENTLY, Trustee Act, s.15.1 overrules this by allowing for investment in any form of property that a prudent investor would invest in, unless power is expressly limited. Therefore, you no longer need to prove special circumstances

Section 2: Discretionary Remedy

Court can approve of an arrangement only if it benefits the beneficiary on whose behalf it is consenting; 
· But keep in mind the Court still has residual discretion from s.1 (“as it sees fit”)—see below
Defining Benefits

Financial benefit: usually tax driven (Re Burns)—variation was sought for purpose of minimizing estate tax and succession duty upon death of settlor
Non-financial benefits: i.e. welfare of children; educational, physiological, emotional & family/social benefits (Re Weston’s Settlements)

Harris: court does not allow non-financial benefits to outweigh financial benefits, but will still consider non-financial benefits
Re Remnant's Trusts: : Court is bound to consider not merely financial benefits, but also any other kind

Tweedie:  possibility of obtaining an interest is also a benefit 
Typical situation is unborn children or children who may get an interest

Typical situation is where T wants to buy life insurance for B so if B dies, kids will get insurance && in lieu of trust $

Court may find this to be acceptable arrangement – insurance neutralizes any losses that might occur in dispensing the trust in a different way then intended

How certain must the benefit be? [cases seem to go in all directions here, see below]
Russ: Benefit to be obtained on behalf of those whom Court is acting for must be equivalent to, or better than, the expected (or actuarial) benefit of the contingent interest in the original trust

Court required to predict likelihood of benefit: What degree of risk should be taken into acc't in assessing what the benefit might be?

Test: is the benefit one that a prudent adult would be likely to accept, when motivated by intelligent self-interest and sustained consideration of the risks & expectancies of the proposal?
s.1 residual discretion: "As court sees fit"

Court can ignore Settlor’s intention, or whole point of allowing variations would be useless

Discretionary remedy

[Overrules Burns - no need to show "special circumstances" anymore]
Russ: “The purpose of the Trust Variation Act is to approve, if the court sees fit, an amendment even though it offends the original terms of the trust”
ss. 3 & 5: 

Deals with public guardian trustee, etc. (give them written notice of any such application)
s. 4:  

Allows a life interest to be treated in the same manner as a trust, so that the court can exercise its powers under this Act
Re Weston’s Settlements

Facts: Application for father's Trust to be moved out of England (to Jersey, where the family had moved) for 2 children (avoid capital gains tax).  

Holding: Arrangement denied: "many a child has been ruined by giving too much".

Analysis: Children probably won’t stay in Jersey; their welfare in coming to UK outweighed financial gains of money staying in tax havens (family still had considerable fortune even after paying tax)
Re Remnant’s Settlement Trusts (1970)

Facts: Intestate trust: for 2 kids (H & C) for life, remainder to their respective families/infant grandkids, w/ forfeiture clause that none could convert or marry Roman Catholic or attend RC service (grandma testator was devout Protestant). Application to strike down forfeiture clause. 

Holding: Variation allowed. Benefit to be considered was promotion of family harmony. 
· H’s family is Protestant, so they might get the whole share if C’s kids trigger forfeiture—source of possible family dissension

· Social disadvantage of the clause: it will hinder their selection of spouses

· So while H’s kids stand some change of financial benefit by leaving clause in place, overall the non-financial benefits override

Re Tweedie

Facts: Big trust left to the kids: Small trust left to Daughter A and remainder to her issue/kids. If this daughter had no issue at the time of her death, then remainder was to go to the testator’s other daughter (B) and her issues. [Bigger trust left to daughter B.] Daughter A wants to collapse the two trusts, pay out all capital now (to pay off A’s loan) and all adult beneficiaries agree and apply to court. Public Trustee appears on behalf of possible beneficiaries (unborn and infant beneficiaries who held a contingent interest).  

Holding: Court approves application and trust is wound up.
Ratio: a court should approve if the benefit & detriment balance is one that a reasonable adult would approve of
· Spectrum of defining “benefit” shifts with the remoteness of interested parties. If the benefit lost to B’s unborn kids is minor and somewhat unlikely, court is more likely to disregard it.

· Court found a real psychological, emotional and family benefit in lifting the financial burden from a family member (NTD: sounds pretty remote?)
The Administration of Trusts

Appointment, Retirement and Removal of Trustees

In order for a trust to work, it must be administered by the trustee. 

Three sources of Law for the Administration of the Trust

Trust instrument

Common law of trusts – plus some reputable scholars like Waters that the courts will invoke
Trustee Act and other legislation – generally has fewer req than CL bc CL started long before
While statute and common law define default terms for a trust, trust instrument can alter these default provisions.

Example: "The even-handed rule shall not apply to this trust" 
Example: "Decisions of trustees shall be made by a majority." (CL says unanimous)
Example: "The trustee shall not be liable for any investment decision” (s.15.2 – care of prudent investor)
Note: these issues apply to executors who become trustees. 

Role as Executor: responsible for immediate actions such as funeral; applying to court for letters of probate to get authority to “call assets” (transfer ownership of assets); paying debts, tax returns, perform specific distributions

Role as Trustee: Hold residue in trust as specified in will; subject to rules that apply to trustees

Appointment of Trustees

Key Considerations:

Appointment of first trustees ( usually express in the trust document (or, court may imply that a transfer of prop to donee was intended to create trust—donee becomes trustee)
· Well-drafted trust document will also appoint alternate/substitute trustees should the first trustee be unable/unwilling to act.

Appointment of alternate/successor trustees ( (1) trust document (it might specify successors; settlor might reserve the power to nominate further trustees, or give power to a “Protector” or to trustee), (2) certain ppl nominate, via s.27, (3) court via s.31

· Note that a new T has the same powers, authorities and discretions as if he had been the original T.
Considerations in appointing a trustee

Trustee should have:
· Integrity – can count on to carry out fid duty according to settlor's intention

· No beneficial interest that will compromise their fid obligations

· Availability

Age - trustee should outlive settlor and beneficiaries (live long enuf to carry out the obligations)
Location / residency - location of majority of trustees is residence of trust (tax issues); difficulty of managing things at a distance from benef
Interest - trustee should be willing to act

Corporate trustee – insured if make mistake; have expertise; continuity/no succession issuer (internally, when one trust officer retires another takes over)
Maximum/Minimum number of trustees

Maximum: No statutory maximum, but wise to establish maximum number b/c trustees must act jointly

Minimum: Trustee Act, s.27(2) requires at least 2 trustees

Non-Judicial Appointment of Trustees: Trustee Act

Trust document: might specify successors; settlor might reserve the power to nominate further trustees, or give power to a “Protector” or to trustees. Note: If Ts are given the power to appoint subsequent Ts, then consider a majority-rules clause for these decisions - rather than the common law unanimous clause - to avoid deadlocks. 

But if trust doc is silent and any of the below 6 circumstances arise, then s.27 gives the power to appoint a trustee to 3 people:

s.27 – if any of the following 6 situations arise:
T is (1) dead, (2) out of BC for more than 12months, (3) wishes to be discharged, (4) refuses to act, (5) unfit to act, (6) incapable of acting
Then 3 people have the power to appoint replacement T: 
(1) someone named in trust document [this is for when someone in the trust doc is given the power to appoint but circumstances are unclear], 
(2) surviving Ts can appoint someone, 
(3) if all Ts dead – personal representative of last dying T can appoint a new one.

s.12 - if 1 out of multiple Ts dies, then surviving Ts take on the deceased Ts powers ( similar to joint tenancy (but assets vest in the personal representative of the deceased T, until new one appointed (if not, vests in surviving Ts))
· Depending on what trust doc says, remaining Ts may need to appoint another T (if trust doc silent, statute says need min of 2)
Power of appointment in surviving or continuing Ts is fiduciary power exercisable only with due regard to the interests of the trust and Bs. Bs cannot compel Ts to appoint their choice of nominee, if T not in breach of fiduciary duty or trust. Bs can only end trust if sui juris and absolutely entitled (under Saunders v. Vautier). Ts must exercise independent judgment in appointing successor trustee (Re Brockbank). 
s.14 – a limited exception to rule of no delegation – if trustee engages in war service, or plans to be out of BC for more than a year, can have someone act on your behalf while away

· So if you know you’ll be away for over 12 months, use this to temporarily delegate, rather than getting replaced via s.27

Removal of Trustee

Trust Instrument: If trust instrument specifies mechanism for removing T from office, then its terms will govern (i.e. power given to Protector or other Ts to remove a T)

Trustee Act, s.27: above (remove & replace) 
Trustee Act, s.31:  below (remove & replace)

Court’s inherent jurisdiction: remove

Judicial Appointment (& Removal) of Trustees: The Courts

Common law courts have an inherent jurisdiction to appoint and dismiss trustees. Some of this inherent jurisdiction is codified:  

Trustee Act, s.31:  “In all cases where it is expedient to appoint a new trustee, and it is found inexpedient, difficult or impracticable to do so without the assistance of the court, it is lawful for the court to make an order appointing a new trustee(s), either in substitution for or in addition to any existing trustees.

Additional T: Court must consider suitability of proposed T and whether circs warrant increase in # of Ts
Substitute T: This is a general power to remove trustees. Court must consider suitability of proposed T as replacement for existing T (i.e. not appropriate to replace corporate T w/ individual T)
[courts has statutory power to remove only when appointing a replacement; but its inherent jurisdiction to remove is prolly broader]

s.30: a T that is appointed by the court may be removed and replaced with another on the application of any B, with the support & approval of a majority of adult Bs
Ground for Judicial Removal of a Trustee – when is it “expedient”?
Main consideration in removal of T is the "welfare of the Bs" (Letterstedt v. Broers). Conroy v. Stokes
· Conroy v. Stokes – leading case – suggests there must be misconduct; or acts & omissions that endanger the trust property
· Re Consiglio – broadens? – don’t need misconduct; just that the behaviour of the trustee(s) makes the continued administration of the trust impossible or improbable
Sufficient Grounds: endangerment of trust property; misconduct or breach of trust, especially lack of honesty; incapacity/failure to execute trust duties; lack of reasonable fidelity (Conroy v. Stokes); conflict of interest (i.e. trustee is creditor/debtor to trust estate); where trustee makes personal claim against trust property under Wills Variation Act (rather than simply defending - b/c claiming creates a conflict of interest: T as ben suing T in trustee hat)

Insufficient Grounds: friction between beneficiaries & trustees; failure to account annually or pass accounts in a timely way (unless persistent failure, bc then may endanger trust property) (Conroy v. Stokes)
Conroy v. Stokes (1952) BCCA

Facts: 2 Ts appointed by will. 2 of 5 Bs applied to court to have Ts removed, as they were dissatisfied with manner in which Ts were administering estate. Sole ground for removal was "friction" btwn Bs & Ts. No misconduct or breach of trust found on part of Ts. 

Holding: No sufficient grounds shown for removal of original Ts. 
Re Consiglio Trusts

Facts: No real misconduct on part of trustees. Trustees were ex-husband, ex-wife, and independent party. Public Trustee applies for removal. Husband alleges no misconduct on his part.  

Holding: Husband removed as trustee. The continued admin of the trust (with due regard for the interests of the Bs) had by virtue of the situation btwn the trustees become impossible or improbable
Retirement of Trustee
Trust Instrument: If trust instrument expressly provides for retirement of Ts, then its terms will govern.

Trustee Act: If no contrary intention in trust doc, then (if more than 2 Ts) s.28 applies and allows a T to retire, with the consent of his co-Ts. Consent must be by deed. 

Duties and Powers of Trustees

Recall: duty = obligation, compels T to act; power = authority to act (T has discretion) [see beginning of CAN for classification of powers]
Trustee Powers

There are three classifications of powers based on the interest to be dealt with:

(1) common law – not what we deal with in trusts

· enables the donee to convey or create a legal estate

· ex: grantor of power of attorney enables recipient of power to convey or donate a legal estate

(2) statutory power

· given to a trustee under the Trustee Act
· ex: s.8 power to insure property; s.24 power to pay maintenance to an infant beneficiary

· s.15.1 power to invest

(3) equitable power

· affects the equitable estate

· the source of these powers is usually the trust document, itself, and sometimes case law

· ex: power to appoint beneficiary; to pay $ to beneficiary

Powers can be categorized based on their purpose:

(1) administrative/managerial power

· powers for trustee to deal with the trust property (come from trust doc or law)

· e.g. power to invest & select appropriate investment; power to insure; to carry on biz; to sell assets; to lease; to borrow; to maintain & repair; to settle claims; to pay outgoings

(2) dispositive power

· enable trustee to dispose of / allocate trust assets in favor of beneficiaries

· i.e. authorizes the trustee to deal with (create or dispose of) the beneficial interests (something she does not own)

· includes:

i. power of maintenance – power to give beneficiary the income

ii. power of advancement – the power to give a beneficiary the capital (to apply capital now for the benefit of the capital beneficiary)

iii. power of encroachment – power to access capital for an income beneficiary

iv. power of appointment – power to choose who the beneficiaries are 

General Duties of all Ts
The general duties which all Ts must perform arise by virtue of the fact that they are fiduciaries. A duty is an obligation that compels a trustee to act (or not act) in a certain way. 
· It is the duty of loyalty that underlies all of the following duties:

obligation to perform duties personally, not delegate
duty to avoid conflicts of interest

obligation to act impartially—even-hand
duty to preserve & invest (enhance) trust assets
duty to provide information

duty to account
In performing duties, Trustees are held to an objective standard of care—the sort of care that a person of ordinary prudence would use in managing their affairs. Fales
Fundamental duties of every trustee—upheld since early (CL & equity) courts: [these are over-arching; imposed on trustee whenever she exercises powers—unless modified by trust doc, or statute]
1. Adhere to terms of trust

2. Act & Act personally / don’t delegate

3. Objective standard of care – care that a person of ordinary prudence would use in managing their affairs.
4. Duty of loyalty – act honestly & in best interests of beneficiaries; don’t profit personally
Recall: Duties of Trustee of Fiduciary Trust are modified
1. Adhering to terms of trust (which gives them power not duty to select Bs) means:

· Spend some time contemplating the trust powers; contemplate / put mind to making an appointment at least occasionally; think about the appropriateness of any appointments (in-out test)
4. Less obligation to have an even-hand, since T has full discretion as to how to distribute assets to Bs it appoints; so fiduciary duty is reduced to bare min: act honestly & in best interests of Bs (as they determine); don’t profit personally

Adhere to Trust

Must adhere to terms of trust—perform the stipulated duties and don’t over-reach powers
· Trustees failed to do so in Fales, which effectively imposed a duty on them to convert the I Ltd. shares into permanent trustee investments as soon as they could do so advantageously

· Note that even if trust doc gives explicit discretion to hold assets for period of time before selling, enlarged powers in the doc don’t relieve Ts of duty of care—So, if investments are dropping in value, trustee should consider selling to preserve trust assets
Standard of Care (Fales)
Standard of care req'd of T in administering trust is the sort of care that a person of ordinary prudence would use in managing his own affairs (Fales). 

· Standard of care applies as soon as app't of the trustee is made and accepted. 
· Preservation of trust assets is key to taking prudent care [see below: Fales, SCC]

· Can K out of this duty—check if the doc modifies/narrows it!

Ramsay: practical implications of standard of care:
Upon appointment, Ts must: 

Ascertain the terms of the trust
Ensure the appointment is properly done 

Ensure trust properly constituted (assets vested in trustee; formalities in order)—as soon as assets in your name, standard of care triggered, so need to preserve the assets:

Insure the property / assets

Invest trust property in accordance with provisions of trust instrument or statute / develop short & long term investment strategies
Keep a paper trail (Bs can call you to account)

Good practice to keep beneficiaries informed

Deadlock: If multiple Ts are deadlocked, they should apply to court for direction. Do not let the situation languish!
Trustee Act, s. 96
Excusing from Liability: Court has discretion relive a T from personal liability if (1) T is or may be personally liable for any breach of trust, but (2) has acted honestly and reasonably and ought fairly to be excused for breach of trust
· s.96 usually applies in an action of B against T; but also may be invoked in a suit of T against co-T (Fales)
Higher Standard for Professional Trustees? In deciding whether to excuse, Court can consider whether T was professional or lay person. [While CA said so, SCC did not directly address whether professional T has higher standard of care (Fales)]
· note: this doesn’t give prof trustee a higher standard of care, but BCLI recommends different standard of care for professional & lay ppl
Relevant Considerations as to whether s.96 applies: [was conduct reasonable & honest] – (court should try to put itself in the shoes of the trustee(s) at the time, rather than use perfect hindsight)—depends on circumstances of each case
Merely technical mistake

Minor mistake of judgment
Administrative blunder
Result of sudden or unexpected event, like depreciation of securities
Mere lack of cooperation of a 3rd party
Less likely to apply if:

Deliberate breach of trust
Professional trustee (higher standard of reasonableness bc more knowledge, expertise)

In face of trustee deadlock, didn’t go get advice from court

Fales v. Canada Permanent Trust Case [1977] SCC
Facts: Testator leaves life estate with residue divided equally among 4 kids. Wife and Canada Trust appointed as trustees. Ts decided to sell the current shares in BB Ltd and to buy some shares in I Ltd.; held them for awhile (2.5 years) and then they become worthless. [At some point, wife had wanted her CT co-trustees to sell but they refused.] 
· Kids sued Canada Trust for breach of trust & negligence. CT sued wife for indemnity and contribution. Wife sued CT for loss to life interest as result of CT's mismanagement. Kids didn't sue mom.
Issues: (a) was the sale & swap for I Ltd. shares a breach of trust? (did the T’s have the power) (b) was the holding on of the I Ltd. shares a breach of trust or duty? (c) any s.96 relief available?  

Trial: (a) trust gave them the power to sell; (b) was a breach of standard of care / negligent to hold on to I. Ltd for so long; (c) dismiss CPT’s claim against mom / co-trustee, and refused to grant CPT relief under s.96 (also refused mom’s claim against CPT—if CPT had been liable here, prolly would have granted it relief under s.96)
· Adhere to trust terms: trust gave them power to sell and to retain; but it also said to convert into permanent trustee investments as soon as advantageous (right to hold ancillary to duty to convert & invest)
· Trustees must act prudently

· Measure damages by loss caused to trust / to Bs: Here, the damages were assessed at the average price of shares over the period from (1) their acquisition until (2) when they could have been sold advantageously. 

BCCA: CA found same as trial wrt (a) and (b) and most of (c) [but found mom liable to CPT; and then gave mom relief under s.96]
· More discussion on s.96 and why CPT not granted relief here (see above)
· Ts are jointly & severally liable for their actions - no distinction b/t "active" & "passive" trustees
· Mom was negligent (CPT didn’t give her full info, but she had enough); however, when she became fully aware of the severity, she tried to sell and CPT refused—she gets s.96 relief
SCC: followed the BCCA
· Elaborated the standard of care:
· “the standard of care and diligence required of a trustee in administering a trust is that of a man of ordinary prudence in managing his own affairs” (Learoyd)

· Enlarged powers in trust doc (such as power to hold) does not relieve trustees of standard of care [primary duty is preservation of the trust assets]— 
· Even if there is a non-conversion clause (i.e. discretion to hold assets for period of time before selling), this does not relieve T of duty to preserve trust assets—So, if investments are dropping in value, trustee should consider selling to preserve trust assets
· What is a reasonable delay will depend on the circumstances of the case 

· Trustee must remain alert to the financial status of the investments
Note: Law regarding investment powers has recently changed—codifies standard of care with respect to investment duties
s.15.1(1): unless inconsistent with trust doc, trustee may invest in any form of property that a prudent investor might

s.15.1(2): use the care, skill, diligence & judgment that prudent investor would in investing

s.15.1(3): not liable for a loss to the trust arising from investment if overall strategy is prudent

s.15.1(5): unless trust says otherwise, can delegate to agent—but still have to exercise prudent care in choosing agent; establishing the terms & limits of authority delegated; acquainting agent with the investment objectives; and monitoring / checking-in on them
· if trustee properly delegates to agent, trustee not liable for losses that result to the trust from that delegation (implied: agent takes on the duty of care wrt delegated investment powers)
Act and Act Personally

General Principle

As a general rule, trustees may not delegate any of their powers or duties to other people. When Ts accept office, they accept obligation to manage property for another person. They are not allowed to shift hat obligation to other people.
· Derives from trust being a fiduciary relationship (T has power over B; B relying on T to protect)
Delegation

Background circumstances for permissible delegation:

if statute or the trust instrument does not stipulate otherwise—if settlor intended duties / powers to be performed personally

if it is clearly necessary - that is, no other practicable way for the trustee to perform; or
if it is common business practice to delegate the particular power or duty.

Recall that trust duties are divided into two categories: Administrative and Dispositive duties / powers.

Dispositive Duties must be made by trustee personally (or all trustees together if more than one T)

i.e. decisions that affect how much income and capital are given to Bs— Powers of Allocation
Ts can put distribution scheme in place & then delegate administrative tasks of scheme (i.e., cheque writing)
Administrative Duties can be delegated to agents (caretaker for yard; lawyer to file docs; broker to purchase shares)
Generally, tasks requiring judgment should be done by the T, but if follow Speight rules, even duties / powers that require some judgment can be delegated to agents (e.g., investment decisions—s.15.5 codifies Speight)

· But policy decisions can’t be delegated (e.g., decision on investment strategy)

Where delegation is permitted, a trustee may employ agents. However, the trustee has ultimate responsibility for (policy) decision-making - all they are entitled to do is have the agent perform a particular duty / power, or give advice.
· Agent might be: another trustee; or
· a non-trustee (e.g., professional)—note: delegating some decisions non-trustee agent can help get out of requirement for trustees to make every decision unanimously (Ts would just have to decide together on selection of the agent, etc)
Choice & Control of Agents 
Speight v. Gaunt 

Facts: Trustee (Gaunt) had no knowledge of investments. He gave trust money to testator's stockbroker to purchase authorized investments. Stockbroker runs off with money. Beneficiaries sue trustee for breach of trust to recover money. 

Holding: No breach of trust. 
· Delegation is permitted if T:

· (1) Selects the agent with prudence (duty of care)

· (2) Monitors / supervises the agent with prudence

· (3) Delegates what to the agent only what is in the scope of their usual business (i.e. can delegate selection of investments to mere stockbroker)
· If properly delegate, T not liable if agent makes a mistake
· In the event of improper delegation, the T is liable for any and all losses to the trust [NTD: argue that s.95 will indemnify T for agent’s misappropriation of money unless T acts REALLY bad (not just negligent—“willful default”)
In selecting an agent, T must ensure that the agent is used to perform work which the agent normally performs. T must exercise his own judgment in selecting and determining the agent's suitability (Fry v. Tapson). T must meet general standard of care in selecting agents. 

In supervising an agent, T must monitor the agent's activities carefully and terminate the delegation when circumstances show that it ought not to continue. T who puts assets in the hands of an agent and takes no steps to ensure that the assets are properly dealt with has breached the duty to supervise. Note that the same obligation applies to the delegation of duties to co-trustees.

Corporate Trustees

In selecting a corporate T, the Settlor is accepting internal decision-making structure of the corporate T, so that employees/management of the corporate T can make decisions that were delegated to the BOD. Note that Re Wilson holds that the corporate T's board of directors (the big guns) must agree to all decisions, although Ramsay says this is wrong. 

Re Wilson (Ontario CA)

Issue: Can corporate T delegate decision to employee (i.e. general mgr) or must the decision be made at the director-level?

Holding: TJ held that decision had to be made at director-level. Ramsay says some question as to whether this is good law. 

Note: Draft Trust Document to allow Corporate Trustee to delegate decisions to employees of the company. 

Statutory Provisions

Trustee Act

· s.7:  Allows appointment of a solicitor or banker as agent for receiving and paying of money

· ss.13 – 14:  If trustee in war service, then T can delegate authority

· s.15.5:  Delegation of authority with respect to investments—see above—not liable if do it properly
· s.95 – implied indemnity of trustees - exonerates T from liability if agent misappropriates trust money "unless it happens through the trustee's own willful default" [different from "prudent /non-negligence"( st beyond lack of reasonable care?]
Trustee Liability for Agent Actions

1) Common Law: If T is entitled to delegate and does so properly, the T is not liable for any losses that result to the trust from the delegation (Speight v. Gaunt)

In the event of improper delegation, the T is liable for any and all losses to the trust
T will be liable for any costs associated w/ improper delegation - their compensation may be reduced accordingly.
2) s.15.5 covers delegation for investments covered by the Trustee Act, s.15.1 

a. T not liable for agent’s decisions as long as T meets conditions in section (due diligence in selecting agent, informing agent of objectives)

3) s.95: exonerates T from liability if agent misappropriates trust money "unless it happens through the trustee's own wilful default" [different from "prudent". Seems to mean "reckless" ( st beyond lack of reasonable care]
Duty of Loyalty

Topics under this heading:
Conflict of duty & interest—profit out of position; purchase of trust property; purchase of beneficial interest
Discretionary Powers; dispositive decisions of allocation—subject to judicial control; when will court intervene

Impartiality

Situations that arise:

· Trust for sale / duty to sell

· Discretion to retain or sell

· Obligation to retain

· Trusts of shares—apportionment between capital & income

Protect & invest trust property

Information & accounts
General Principle

Duty of Loyalty: T must act honestly & wholly in best interests of Bs. Duty of loyalty arises wherever fid relationship. 

Note: can prolly narrow the fid duty in trust doc (eg Strother); but no case yet where K out of it entirely

Elements in the duty of loyalty: 

T must act in good faith: 

Honest intention by T to abstain from taking advantage of another (e.g. beneficiary)

T must act only in the interest of the B
Related to duty of confidentiality

T should not profit personally

If conflict of interest between T and B, or between the B and a third party, then the T must act solely to protect the B's interest.
Exercise of Discretionary Powers 
Even Ts discretionary powers / decisions must stay within terms of trust document & fid duty (& duty of care) 
· Even if T is given considerable/absolute discretion (eg fiduciary trust), court still has inherent power to step in
· Even if trust doc limits T’s fid duty & duty of care, court still has inherent jurisdiction to step in
· If trustee fails to interpret language properly, they can be held liable for decisions 
· Court will not intervene because of disagreement between T and B (or just bc court may have decided differently), but WILL intervene in the following circumstances:
(1) If decision is so unreasonable that no honest, fair-dealing T could come to that decision (no bona fide good faith) (Cowan v. Scargill) (conduct that is mala fides – less than fraud) (Fox v. Fox Estate)
Eg, Unfounded favouritism amongst beneficiaries (no evidence or good reason for doing so); against public policy; grossly negligent
(2) If T considers irrelevant / extraneous factors (Cowan v. Scargill) (Fox v. Fox Estate)
(3) In case of fid trust (broadest discretionary power: to appoint), if T does nothing
Cowan v. Scargill 

Facts: Group of 10 Ts had broad investment discretion with regards to a Pension Fund. They held ethical views on coal mining & refused to invest in that area. Bs sued for breach of loyalty. [Not a dispositive power here—administrative (investment) power that is discretionary.]
Holding: Breach of the duty of loyalty. [NTD: could also argue it’s a breach of duty of care / objective prudent investor]
Analysis: Objective of trust was the financial benefit of beneficiaries, so Ts had to invest so as to maximize financial benefit (best interests = best financial interests). 
· Ts personal views on the ethics of the funds (that would make Bs rich) irrelevant to their duty to fulfill the S's intention and preserve & enhance trust assets for the Bs

· They should leave their personal views at the door.

Fox v. Fox Estate

Facts: Testator left life interest to wife with remainder to son. Wife was trustee and had power of encroachment in favour of grandkids. [Broad discretionary (dispositive) power; no specified limits.] Son married a Gentile, which pissed off mom, and she punished son by encroaching on the trust in favour of the grandkids, so no money left for son. Son sought to have mom removed as executrix, and directed her to account. 

Holding: Son wins. Fact that son married a gentile was completely extraneous to the duty imposed on mother-trustee (to be concerned about the welfare of her grandkids). Trustee exercised her discretion in a fashion which offended public policy.

Note: A testator's will is not subject to a court's oversight. However, a trustee is always subject to a court's oversight. Therefore, a testator who chooses a trustee to carry out his testamentary dispositions will be subject to a court's oversight. 

CONFLICT OF DUTY & INTEREST – intro remarks
Conflict Rule: T must avoid situations in which her personal interests conflict with B's interests (Neil)

Honest intention to abstain from taking advantage of Bs

Possibility of conflict of interest is sufficient to ground breach of fid duty. Actual conflict of interest need not be present (Boardman v. Phipps)

R v. Neil (SCC) (conflict)

Facts: Duty of loyalty for lawyers. 

Holding: With regards to a national law firm: if Ontario office is representing X, then Vancouver office cannot work for X.

Rule: Bright line test – avoiding conflict of interest is a strict rule

Analysis: Solicitor has a duty of loyalty to the beneficiary who is his client. Aspects of the duty of loyalty include:

· Confidentiality

· Duty to avoid conflicting interests

· Duty of commitment to the client's cause

· Duty of candor with the client on matters relevant to their case

Note: Awaiting Strothers at the time: majority—fid duty over-arching; minority—the K/retainer defines the fid duty
Profit out of position

Profit Rule: T must not profit personally from her position (Boardman v. Phipps, strict rule)—it doesn’t even have to be a lost opportunity for the trust (i.e., benefit may be unavailable to the trust, but if T gets benefit bc of their role as T, may breach fiduciary duty)
· Remedy: T who profits from her position as T must hold the profits on constructive trust for the Bs, and account for any profits received—i.e., the trust recovers the profits the T made (Keech v. Sandford)

· If T has converted profits into another form, the B can trace the property

· This rule applies to the following situations:

· Renewals of leases on a T's own behalf (Keech v. Sandford)—more broadly: when T would never have acquired the asset but for their position as T, and they get a benefit from it
· Sale of trust property from T to trust

· Use of confidential information (Boardman v. Phipps)

· Obtaining corporate or other opportunities (Canadian Aero)

· Exceptions: If trustee receives consent from (1) all the Bs or (2) the Court, profiting out of their position can be OK. The following 3 req'ts should present (Creighton v. Roman; Boardman v. Phipps; Keech)
· T must fully disclose all information to B to allow B to make informed consent (duty of candour)

· T should advise B to seek independent legal advice

· (Re purchasing B’s interst, T must pay fair market value)
Note: might look like a T can never be a B? But there is “consent” from the outset since the benefit T will get as B is set out at the outset, in the trust doc. (the doc permits the inherent conflict situation)
Renewals of Leases on a Trustee's Own Behalf

Keech v Sandford (1726) (conflict)

Facts: T tried to renew lease for benefit of infant B. Landlord refused to renew lease of building to an infant. T then took the lease himself – figured that was not costing infant anything.  Infant sued the T for the profits from lease (even though could not show any loss bc lease was unavailable to infant).  

Holding/Ratio: T must hold lease on constructive trust and account for the profits that he received. Basis for relief was the need to deter a breach of fiduciary duty ( not fraud, as the trustee may not have acted fraudulently.

Analysis: In this case, Trustee couldn't contract out of Keech as B was infant and couldn't enter into contracts.  

· Here, Trustee used info and renewed lease on his own – clear violation

· T cannot let his personal interest conflict with their duty as T. This extends to any profits or advantages from trust

· The issue is not what the B lost.  It is what the T gained.  The T's gains should have been the B's gain.

· Remember Strothers: The lawyer benefited from a situation which caused the B's loss.

Sale to the Trust

A trustee is prohibited from selling or lending to the trust. 

Use of Confidential Information

A Trustee breaches their fiduciary duty if they use information gained from the trust for personal gain. 

Boardman v. Phipps (conflict) HL

Facts: Testator set up testamentary trust, which included rather worthless shares in company A. Beneficiary and Trustee's solicitor decide to buy the company after gaining info as a result of the trust (that co A was just being mismanaged). Trust could not afford to purchase more shares in co. A so not a lost opportunity. Co A. shares go up on value; everyone gets rich; but another B sues the defendants for breach of fid duty, on grounds that they had used confidential info obtained from the trust for personal gain. 

Holding: Breach of fid duty found. Phipps & Boardman held shares on constructive trust for plaintiff (so, the trust recovered their shares) and were personally liable to account for any profits they had earned, though court allowed them "allowance for their work and skill". 

Analysis: Regardless of the fact that Bs could not afford to purchase more stock, there was a possibility [real, sensible possibility] of conflict of interest because T stood to gain from purchase. Honest intention doesn't matter if B's consent and knowledge aren't present (or court order).

Corporate and Other Opportunities

Adoption of Boardman approach to another fid relation (D & O of corp):
Canadian Aero Services v. O’Malley (SCC) (conflict)

Facts: Executive officers of Canadian Aero left company and started new competing company which bid on a contract by using information gained as directors of Canadian Aero.

Holding: Officers were liable for a breach of fiduciary duty. 

Analysis:. Must test in each case whether duty of loyalty has been breached. (eg, consider position/office held; ripeness of corporate opportunity; timing etc.) Can’t get out of fid duty by resigning just before take up the opportunity.
· NTD: More strict view with trusts? If T uses info gained from their position, they must account for all profits made from that information. The only defence is Consent. Whether or not the original company could have benefited is irrelevant.
Purchase of Trust Property by Trustee

Self-dealing Rule: T is prohibited from purchasing trust ppty w/o consent of Bs (Holder, Bs consented to purchase by T); Molchan:  general rule that T cannot purchase even, if honestly, at fair price and in good faith.
Even if T bids at open public auction for ppty & pays full value –purchase is void b/c assumption that T had inside info
Rule applies to all transactions where trustee & vendor stand in a fiduciary relationship
Result: Transaction will be voided & T will hold property on constructive trust for B
Exceptions

· Trustees may purchase trust property where Bs consent (Holder v. Holder)
· Trustee Act, s.86: T may apply to Court for approval of a purchase of trust property by a T
· Court may approve sale of trust assets to T, both before & after a sale, if in best interests of trust (Molchan)
· Court will look for evidence of: 
· Good faith on part of Trustee
· Adequate consideration given for asset
· Best interest of trust
· Terms of trust itself - does Trust Deed allow T to dispose of trust property at their discretion, i.e. by giving an option to purchase?
· Not going to give retroactive approval if the ppty now has increased in value significantly since the time of the sale to T (bc doesn’t look advantageous to trust)
· If  T looks for retroactive approval, then ppty must still be in possession of T 
· Approval rarely given
· Supreme Court Rules, Rule 10(1)(d): procedure for bringing application for approval to buy trust property
Molchan v. Omega Oil & Gas Ltd.
Facts: Parent co buys assets from its General partner. Limited partner gets upset and sues General partner. General partner asks court to approve sale retroactively.

Note: For Trust purposes, apply this fact situation to a trustee who sells trust assets to himself. 

Issue: Can the Court approve a trustee's actions retroactively? Yes (did approve here)
Ratio: A partner must act in the best interests of the partnership, rather than in her own best interests. 

Purchase of Beneficiary's Interest

General Rule: A fiduciary may purchase property from a B.

· Rationale: The Self-Dealing Rule prohibits a T from purchasing from trust property because the T acts as both vendor & purchaser. But in contrast, a T who buys from a B transacts with a different person, which is permissible. [NTD: this allows for indirect purchase of asset!]
· Recall: beneficial interests are freely alienable, unless the trust doc says otherwise (but can never outright prohibit)
· Fair Dealing Rule: (Creighton v. Roman)
· T bears burden of showing that B received (1) full disclosure of all material facts (no fraud, concealment or advantage taken), (2) independent legal advice and (3) a fair price 

· [NTD: there is consent in the sense that there is a K for purchase & sale]
E.g., B may want to sell their life estate (income stream) bc need all the cash now
Defences to an alleged breach of loyalty

What defences would be open to T where B makes an allegation of breach of duty of loyalty? 

Defences that DO NOT work:

· Trustee claims he honestly purchased the benefit (i.e. no fraudulent intent)

· Trust or Beneficiary suffered no loss (Boardman)

· Trust did not want the benefit that the Trustee purchased

· Trust could not have received the benefit that the Trustee purchased (Keech)

· Trustee resigned from fiduciary position before taking advantage of inside info (Canadian Aero Services)

Defences that DO work:

Consent of beneficiaries

Court order

Trustee Act, s.86
Supreme Court Rules, Rule 10(1)(d)
Duty of Impartiality

General Principle

Guiding Principle: Ts must act impartially when dealing with Bs. They must not give preferential treatment to any one beneficiary or group of beneficiaries unless authorized by trust instrument.

Even-handed Rule: Trustee must act even-handedly between income Bs and capital Bs (balance; act fairly) [triggered when successive interests]
· Trustees must read trust instrument to understand scope of its powers & duties to income and capital Bs (Nestle). If unclear get legal advice; or even go to court to get advice.

· Need to know enough about Bs’ circumstances to see how it impacts your decision (e.g., tax consequences can legit affect your investment decisions) (Nestle)
· Should distinguish between categories of assets ((i)the trust res; and (ii) assets coming in after, eg, income earned on the res) and create a balance wrt each category (need to (i) distribute & preserve the res according to income & capital interests; and (ii) allocate new assets between income & capital)
· Liability: Unless rule of even-handedness is excluded in trust doc, then failure to act impartially is breach of trust (Re Smith). But must show an actual loss (Nestle)
Typical discretionary (admin) powers that raise this issue: power to retain original investment; power to invest; power to allocate (to income or capital) payments coming into the trust

· Note: when it’s a dispositive power, in a sense you get implicit authority to favour a B—so even-handed rule gets reduced to the basic duties: honesty of objective & proper care

Power to invest:
· Business of trustee is business of investing trust funds for benefit of persons who are to enjoy it at some future time, not just for sole benefit of those entitled to present income (Nestle).

· Rule of thumb: High yield on investments = more income, but higher risk to capital.  
· Note: even-handed rule will control the standard of care / prudent investor rule when there are successive interests
Nestle v. National Westminster Bank

Facts: Testator leaves life estate in trust wife, with remainder to children, and ultimately to grandchildren (see below). Also, annuity (periodic payments) to be paid to wife out of fund. When wife died, income was to go to children who had powers of appointment & advancement to spouses. Any remainder to go to grandkids, who sued bank trustee for not leaving enough $$ in trust for them.  

Holding: Bank found to be in breach of their duty (favoured income beneficiaries over the capital beneficiaries). But bank not held liable, because not enough proof of loss. Must prove actual loss. 

Analysis: It’s the duty of T to understand the true scope of its powers under the trust. Bank trustee failed to properly read and understand the scope of the investment power. Inexcusable that bank did not seek independent legal advice to understand scope of duties (interpret doc).  
· Don’t judge the decision with hindsight—judge it at time it was made
What other factors should a Trustee consider in carrying out their investment power?
Information about beneficiaries that might impact on investment portfolio, such as tax consequences for income and capital beneficiaries

Current market conditions

Prudent Trustees will modify investment policy based on changing market conditions

Trust for Sale: Duty to Sell/Convert
When Trust for Sale arises

When there is an express or implied Duty to Sell
· Express Duty to Sell: “My trustee shall call in the assets of my estate and sell them as they see fit” [Howe rule #1 doesn’t apply here; unnecessary]
· Implied Duty to Sell – if:
· Testamentary trust / will (and its silent on duty to sell)—no application to inter vivos
· There are successive Bs
· In the residual estate (so after all specific gifts & debts paid out)…

· There is personal property…
· That is wasting or unproductive (Lottman v. Stanford, applying Rule #1 in Howe v. Lord Dartmouth)

[Duty to deal even-handedly drives this rule.]
· Howe rule #1 has no application to Real Property (Lottman): T has CL power to sell trust realty only if explicit power to sell given by trust (Lauer v. Stekl)
· Re Oliver may suggest that Rule #1 doesn’t even apply when residual estate is blended (contains Real and Personal property—but not clear, argue both sides
NTD: so who will try to enforce this? Income beneficiary—unproductive assets aren’t giving them any $
Lottman v. Stanford SCC

Facts: Testator left income from residue to his wife w/ remainder to 4 kids. Ts had power to encroach upon capital for wife's medical expenses. Trust contained power to sell. Wife unhappy w/ amt of income & applied for (1) Ts to carry out trust for sale & (2) declaration that she was entitled to 6% of value of unconverted assets from time of husband's death to her death.

Issue: does Howe rule #1 apply to Real Estate? No.
Ratio: 

Rule in Howe v. Lord Dartmouth: A trustee under a testamentary trust (with successive interests) is required to deal even-handedly between income and capital beneficiaries by converting wasting or unproductive personal property and investing the proceeds of such conversion (into authorized investments). 
The Rule does not apply where a specific power to sell is given in the trust instrument (Re Lauer and Stekl)
The Rule does not apply to real property - see Re Lauer and Stekl for the real property rule
Rule in Re Earl of Chesterfield's Trusts: Apportionment b/t capital & income of the proceeds of the conversion (invest wisely). Note: Ramsay calls this Howe rule #2—applies to testamentary & inter vivos; applies to personal & real property—see below:
Income Bs interest in the Interim Period Pending the Sale

Key Consideration: What if there is a lapse of time between when Duty to Sell is triggered (whether explicit or implied via Howe rule #1), and when actual sale takes place? [E.g. bc market is flat.] 

· What income is the life tenant entitled to during this period pending the sale? 
· Depends on (1) trust doc [could specifically exclude the concept of notional income]

· (2) type of asset: 
Authorized Trust Investment Asset
If the asset pending sale is an authorized trust investment [is producing income] (eg, certain sorts of safe shares & bonds):
· Then life tenant is just entitled to the actual income that such investments generate during this interim period

· What if actual income is less than notional? They eventually get their shortfall.
Note: now that “authorized trust investments” have been replaced by “whatever prudent investor would choose”, is the rule the same? Not clear. 
· Esp if some of the prudent investor’s investments aren’t actually producing income during that period. Can argue that should treat as personal property (use notional income), as below. 

· Or, even if actual income is being produced, could argue that the rule here for investment assets (i.e., that you just get actual income) is outmoded now bc it refers to something outmoded (authorized trust investments), and so that ALL personal property should be treated in the notional income way. [esp. since even if get actual, and notional is more, they eventually get the shortfall anyway.]
· But: what if notional income is less than actual income? Life tenant stuck with notional (rest goes into the trust)

· So it may not always be even-handed to life tenant to go with notional income

· Should just treat personal prop like real estate: if actual income, take that; if not, take notional.

 (Other) Personal Property
If the asset pending sale is personal property (not yet converted into an authorized trust investment):

· the courts will impute a "notional income" to the income beneficiaries
· they will determine the income that life tenant would have received had the personal property been converted when the Duty to Sell arose

· so the court needs to pick a valuation date:
· If inter vivos trust, then valuation date = date that the asset went into trust/when trust created
· If testamentary trust with power of postponement/delay, then the valuation date = 1 year after date of death. 

· If testamentary trust, with no power of postponement/delay, then valuation date = "date of death"

Then Court will set a notional percentage (usually between 3% - 9%), based on evidence.
Then the life tenant gets [value of the personal prop] x [notional percentage] per year, for the duration of the period pending sale.
Note: If there are insufficient funds in the trust to pay the notional income, then the income beneficiary must wait until the sale is completed to be paid. 

Real Property

Recall: no duty to convert real estate unless its explicit in the trust document.

If the asset pending sale is real property:

· If the real prop is producing actual income, life tenant is just entitled to this actual income during the period pending sale (even if actual income is low; life tenant bears this loss wrt real prop)

· If real prop not producing any income, can use notional income approach [value the unconverted real prop, and multiply by a notional percentage, as above]. (Lauer v. Stekl) 
Re Lauer v. Stekl [1976] SCC

Facts: Express trust with explicit power to sell and power to postpone. Land did not produce income. Life tenant claimed she was entitled to a notional income while waiting for the land to be sold.  

Issue: When is a life-tenant entitled to notional income from the postponed sale of real property? 

Holding: Court granted life tenant notional income. 

Discretion to Retain or Sell 

Trustee has discretion to retain the assets in their current form and has the power sell them & invest the proceeds.
Example: "I authorize my T to hold any asset of my estate for as long as my estate trustee considers appropriate, whether it be by law an investment that my trustee may invest trust funds in"

· Express Discretion to Retain/Sell: given in trust instrument
· Implied power: Trustee Act, s.15.1 may be sufficient to grant an implied discretion to sell or retain even if the trust document does not give an express discretion
When successive interests:
Even where a T has discretion to retain/sell, the T must still follow the even-handed rule (if not explicitly excluded by the trust instrument) (Re Smith). T must be impartial between income and capital Bs. [Income B wants to maximize income-yielding assets; Capital B want to maximize capital nature of assets]
· Courts have interpreted the power to retain and power to sell as a duty to get on with selling 

· Even though specific power to postpone, can’t retain indefinitely (unless specific duty to retain in trust)
Re Smith

Facts: Testator bequeathed shares to his son, with residue of estate to wife. Testator requested that son pay 1/4 of annual income from shares to wife/mother for her life. When son reached age of majority, son put 1/4 of shares in an inter vivos trust w/ mother as B for life, w/ remainder to himself (he is settlor). [Trust deed gave trustee power to retain trust fund in present form, whether producing income or not.] Shares in trust did not do very well, but son/T thought they’d have good capital appreciation]. Mother-beneficiary requested trustee to sell shares. Son (as capital beneficiary and original settlor) refused to allow shares to be sold. Mother applied to court to have shares sold.

Holding: T did not maintain even-hand as b/t income B (mother) and capital B (son). Trustee displayed improper deference to capital B. T removed. New T appointed. 
· In the trust doc there is a power but no positive duty to retain the trust assets in present form

· Ramsay: if clear power to retain for long time, ought to be excused from even-hand rule?

Royal Trust Co. v Crawford

Facts: again an explicit power to retain / postpone

Holding: the power to retain is ancillary to the power to sell/convert; can’t retain indefinitely, just until it is advantageous to sell (still need to be prudent)

Sum: so it looks like, when successive interests, even-handed rule generates a duty to sell (unproductive assets)—even if T is explicitly given a power to retain.
· But s.15.1 suggests won’t breach even-hand rule if don’t sell one unproductive asset, so long as whole portfolio is doing well (but have to keep turning your attention)
Obligation to Retain

The even-handed rule does not apply if trust document expressly obligates the T to retain the asset. In drafting, it is better to expressly state that the T has an obligation to retain, and then state that the 2nd rule in Howe v. Lord Dartmouth does not apply. Often seen w/ particularly valuable real estate or investments w/ sentimental attachment.
Trust of Shares – Apportionment between Capital and Income 

Generally speaking, when Ts make prudent investment choices, there is no question of whether a particular receipt [distribution of money] represents income or capital. But sometimes receipts are not so easily classified.
Receipts from a corp when the trust is a shareholder can be difficult to characterize:
· Income: (1) cash dividends (like an interest payment) 
· Capital: (1) capital distribution on winding-up (Re Welsh); (2) dividends in the form of redeemable shares; and the proceeds from redeemable shares (Waters)
· Less clear: (1) stock dividends, (2) bonus shares, (3) right to purchase stock,
· Be able to justify in terms of even-handed rule when allocating! (and with an eye to the other powers & duties T has)
Generally, if corporate profits are retained and capitalized (anything other than regular dividend?), any distributions from those retained profits are treated as capital, and will benefit the remainder interest (Waters)
Note that (1) the settlor can specify in the Trust Instrument whether certain receipts will be classified as income or capital, or (2) give trustee discretion as to classification of receipts. 

Waters v. Toronto General Trust Co.

Facts: Estate held substantial interest in limited company w/ large undistributed surplus. Company capitalized on the surplus by issuing it as redeemable preference shares. Estate redeemed its shares and got lots of money back in return.

Issue: Did the estate receive the shares as income or capital? 

Holding/Ratio: Proceeds from redeemable shares were capital.

Protecting and Investing Trust Property 

Ts are under a duty to protect trust assets – should insure them (including investments)
Ts are under duty to invest trust funds – failure to invest trust property causes Ts to be personally liable for any trust fund loss
For the kinds of investments authorized, look to: 
(1) trust instrument; and 
(2) [if trust doc doesn’t override] statute (s.15.1 – can invest in any property that a prudent investor would; s.15.2 – use care of prudent investor; s.15.5 – can delegate to an agent, if select & supervise with care; 15.3 – if overall strategy is prudent, not liable for losses to trust property). 
· Note: s.15.1 only came into force in 2003, but pre-2003 trusts are also subject to the prudent investor rule

Guiding Principles to guide investment strategy:

If successive interests, T must be even-handed between income Bs and capital Bs
T must act honestly

T must not select speculative or unduly risky investments; consider diversification.
Once an overall plan is put in place, T must continue to review it (eg, Bs circumstances may change; market can change)
Statutory authorization for T to make loans as type of investment
s.92 – T can lend money on the security of property—i.e., give a mortgage—as long as the advance is reasonable
s.93 – if T advances too much money on a mortgage, and it would have been a proper investment had the advance been a smaller sum, then the T is only liable to make good the excess sum advanced (with interest)
Information and Accounts

Information

Ts should regularly give Bs accurate and full information and explanations for the state of the trust. They should also make available trust documents for inspection by the Bs.

· Traditional caselaw held that Bs had proprietary right in the trust documents, and therefore corresponding right to see these documents (In Re Londonderry's Settlement) 

· However, today, Bs no longer have an absolute right to information (Schmidt v. Rosewood Trust)
· No right to see trust document (or financial details of the estate): Because trust instruments are meant to be private, a B has no right to see the actual trust instrument (Schmidt); disclosure is discretionary
· Where Bs do not actively request information: there is no positive obligation on T to provide info. But better safe than sorry ( T should provide general information to the Bs quarterly or semi-annually (don’t have to provide info on day-to-day admin).
· If T doesn’t provide the info, B can (1) request an accounting (and then T has to produce w/in 1 mo.); (2) find a basis to sue T for breach of trust (and in the course of those proceedings, get the info—in litigation, generally, duty of full disclosure)

· Also: court has inherent jurisdiction to order access to information (related to its jurisdiction to administer trusts) (Schmidt v. Rosewood Trust).

Where an individual comes forward to see if they are a B: there is an obligation to let individuals know that they are Bs and what their interest is. 

Accounting

General Rule: Ts must keep proper accounts of how they deal with trust property, and must be ready to produce them for inspection and examination by the Bs (Sandford v. Porter)
· Trust Instrument: May require Ts to pass accounts at specified times
· Trustee Act: governs the passing of accounts, in absence of explicit terms in trust document

· s.99 - statutory codification of court's inherent jurisdiction to force passing of accounts

· s.99(1) - T must pass all accounts to Bs w/in 2 years from date of (1) granting probate/letters of admin or (2) appointment, UNLESS otherwise consented to by all beneficiaries (Bs can waive the accounting—might do so bc its expensive and cost comes out of trust fund)
Reasonable Response Time: T must pass accounts within 1 month of receiving notice of request from beneficiary (Sandford)

· Supreme Court Rules 

32(10): Permits a B or other interested party to issue a petition to require a trustee to pass accounts


32(11): Court can give direction as to the passing of accounts

62: if T can’t get Bs to sign off on the accounting, can bring application to court (via notice of motion) to get approval
60: Mandates a statement of accounts in Form 136A 

What does the Duty to Account entail? Keep clear & distinct accounts of the property T administers (Sandford)
Inventory of trust property

· (1) Account showing what original estate consisted of (opening balance, assets, liabilities)

· (2) Account of all money received and disbursed (sale of assets, income from assets)

· (3) Account of all property remaining (account for monies paid out: expenses, professional fees, executor fees)

Statement of compensation requested

Liability: If a T causes expense through neglect or refusal to furnish accounts, the T must bear the expense personally.

Sandford v. Porter (1889) OntCA
Facts: Creditor demanded copies of accounts of assignee of debtor. Creditor did not express desire or make any attempt to inspect accounts, and did not wait reasonable time for copies - but instead brought an action for accounts. 

Holding: No misconduct here.

Judicial Advice and Directions

s.86(1): T can apply to Court for an opinion, advice or direction on a question respecting management of administration of trust property, or assets of a testator or intestate.

s.86(2): section will not protect a T who obtains advice fraudulently

· Supreme Court Rule 10(1)(d) duplicates s.86: it allows an application for direction. 

· SC Rule 10 is considered to be a bit broader than s.86 advice (so bring application under both)
s.87: if you do apply for directions, then deemed when you follow those directions to have discharged those duties. 

When will the Court issue direction?

When there is a question of construction / interpretation (i.e. whether a person is a beneficiary; whether a power or duty must be exercised; understanding scope of a power/duty)
When there is a deadlock, and "the court must get involved to allow the trust to run" (Kordyban)
· In deciding whether to intervene in a deadlock, the Court must consider 2 grounds (Koryban):
· Intentions of the testator: does failure of Ts to act frustrate S's intention?
· Interest of the beneficiaries: how (if at all) are Bs prejudiced/harmed by the deadlock? 

When will the Court not issue direction?

When a trustee wants a simple decision made (especially if it is a decision easily made by consulting a lawyer)

When a trustee wants to know how to act - i.e. how to exercise any particular duty or power (eg, whether to hold an investment; whether a distribution to B should be made)

When a trustee wants the Court to tell them how to exercise their discretion

Judicial advice & directions were never intended to relieve T of the obligations they agreed to (Flemming)
Koryban v. Kordyban 2003 BCCA

Facts: Wife and 2 kids were beneficiaries of a trust where main asset was lumber company. Son and daughter given 60% and 40% voting shares respectively. Both named as trustees. Kid-trustees deadlocked over decision affecting major asset of trust. Daughter wanted to be a director. Son refused. Daughter applied to court for direction.

Holding: Court dismissed daughter's application for direction. No intervention by court justified. No frustration of testator’s intention to give son majority control.
Indemnity and Remuneration of Trustees

Indemnification

At common law, Ts were allowed to be indemnified (paid back) for all expenses properly incurred in the administration of trust, whether trust doc said so or not. Now codified in:
Trustee Act, s.95: T may reimburse himself for “all expenses incurred in or about the execution of his trusts or powers”. 
T must restrain himself to reasonable expenditures (eg, big lawyers bills sometimes get challenged here) & those expenditures must be associated w/ the trust

Right to indemnification lies against the capital of the trust

Rationale: T has obligation to balance interests of Bs. Therefore, fairest to take expenses out of capital, b/c it reduces shares of both capital Bs and income Bs (less capital = less income).

Test for determining "properly incurred expenses":
· must have incurred by the Trustee acting within the scope of their duties (on trust business)

· must be reasonable

· must have been an action T was obliged to do in order to discharge their obligation (even if power was discretionary)

Remuneration 

Remuneration is payment to a T for their efforts. If trust doc is silent, Trustee Act stipulates the default compensation for Ts (to be ordered by a court). Remuneration is paid out of the capital of the trust.

s.88(1) - allows a court to award a one-time "fair and reasonable allowance" – i.e.: (I)  up to 5% of the gross value of the initial trust property/fund; and
· (II)  5% once a year for income flowing in
· in deciding remuneration, court will consider (1) size and complexity of trust, (2) care, responsibility & risks assumed by trustee, (3) time spent administering trust, (4) skill and ability displayed, and (5) results obtained and success achieved thru efforts of trustees

s.88(3) -  allows a court to award a T (III) an annual allowance of 0.4% of the market value of the trust assets, for the care and management of trust property

s.90 - Trust Instrument may set trustee allowance amount

In these cases, a trustee is not permitted to apply to the court for more money

Most professional trustees don't want to be limited to the maximum 5% rule
REMEDIES FOR BREACH

Breach of trust arises when T fails to carry out duties imposed upon her by (1) trust instrument, (2) statute or (3) general rules of equity/CL. 

· If T commits a breach of trust, the Bs have several personal and proprietary remedies available to them—B can obtain both a personal and a proprietary remedy against the T. [eg, unjust enrich: might get $ and const.trust]
Principle of Liability

T who has committed breach of trust is liable to restore the resulting loss to the trust (compensation), or to disgorge the profits he has made (even when no damages/loss).

Joint and Several Liability: If there is more than 1 trustee involved, then the liability of the Ts is joint and several. This is grounded in the common law rule that T decisions must be unanimous.

· You are liable for your own improper acts, or failures to act; and for those of your co-trustees
Right of Contribution: However, if one T must compensate the claimant-beneficiary for losses (eg, they are the T that is personally sued bc they have the most money), that T has a right of contribution from their co-Ts (see Fales where corporate T tried to seek contribution from wife co-T).

· But Fiduciary cannot be held liable for losses caused by independent acts of 3rd parties (Canson)

Personal Remedies

Note that remedies of (1) compensation and (2) account of profits are alternative. You can't get both - only one or the other? [But note: with action for unjust enrichment, you might get money and interest in the property/constructive trust]
· Action for compensation/damages
· Action for accounting/disgorging profits (Don't confuse this with T's obligation to "account" for trust property)
Compensation for Loss

Action for compensation: action to recover the loss caused to the trust by the trustee's breach

Best remedy if difficult to prove amount of profit, or whether it actually arose out of breach of trust

Object of compensation is restitutionary (not punitive): to restore to the trust the loss that the T has caused; put in as good a position as if breach had not occured (Hodgkinson v. Simms) 
Measure of compensation: The measure of the T's liability for breach of trust is the loss caused to the trust estate
Example: if a T has improperly retained shares in breach of their duty, a B can recover compensation for the losses that occurred during this period of retention (Fales, the court gave avg price of shares from time they were held to time they could have been sold advantageously)

Causal Connection: B must show a causal connection b/t the breach of trust and the loss

Equity affords trust Bs a number of advantages that common law plaintiffs don't get:
Principles of remoteness and foreseeability have no relevance

Loss is calculated at the time of trial rather than at the time of breach

B is given the benefit of a number of presumptions:

Trust funds will be put to their most profitable use

No inference favourable to the trustee will be drawn when the facts are capable of two interpretations - one favouring the trustee and the other the B
A fiduciary must account on the basis less favourable to her or him

No doctrine of mitigation

No doctrine of contributory negligence

Accounting / Disgorging of Profits

Action for disgorging of profits: An action to recover profits made by a T in dealing with trust property.

· Best remedy if profit has been made and if that remedy will give greater recovery

· Don't have to show damages (recall cases where T made a profit that was unavailable to trust / Bs) 

Scott v. Scott

Facts: Husband used trust money and some of his own money to purchase property that went up in value. Breach fid duty—used trust for personal profit. Does beneficiary simply receive trust money that was removed, or does B get a share of the profits?

Holding: Beneficiary gets proportionate share of the profits, based on how much of the trust money went into the purchase of the property. 
Proprietary Remedies

The advantages of a proprietary remedy over a personal remedy are:

they confer priority over the defendant's creditors on her insolvency

they enable the plaintiff to take advantage of any increase in the value of the property

may be available when a personal remedy is not

if the property is income-producing, they carry interest from the date that the defendant acquired the property (whereas personal claims for accounting only carry interest from date of cause of action)

Constructive Trust – remedy not cause of action
Action for unjust enrichment might get you: (1) money; and/or (2) constructive trust remedy.

Action for breach of fid duty may also get you constructive trust remedy. 
· Pettkus: action for unjust enrichment; remedy of constructive trust
· Keech: T found to breach duty of loyalty; remedy: T held profits from lease on constructive trust for B (even though B couldn't have gotten lease in the first place) 

· Phipps v. Boardman: Breach of loyalty; B and T's solicitor held the profits from the shares on constructive trust for the other B
· Scott: Brach fid duty: as remedy, B was to receive a share of the gain made by the T [T held the gain on constructive trust for B]
Unjust enrichment claims
Most of the cases dealing with remedial constructive trusts arise out of unjust enrichment claims. A successful unjust enrichment claim has 3 parts (Pettkus v. Becker):

Defendant received an enrichment

Plaintiff suffered corresponding deprivation 

Absence of any juristic reason for the enrichment
(To get constructive trust remedy, also Plaintiff also needs to establish a link between their contributions & the improvement of the asset)… see below for extent of contribution
Factors leading to a Constructive Trust (Peter v. Beblow)
· if there’s a clear link b/t (1) alleged breach of duty by T or plaintiff's contribution and (2) ppty in question (Pettkus)

· come to equity with clean hands

· if damages are inadequate b/c:

unique property

difficult to assess value

property ought to have belonged to the plaintiffs to begin with

moral and social consideration - outrage over defendant’s behaviour

Factors leading to a Personal Monetary Remedy instead… (Peter v. Beblow)
relatively small loss
defendant has special attachment to the property
hardship upon defendant
plaintiff doesn’t have clean hands
What is the extent of the contribution that must be made in order to give rise to a constructive trust?

A minor or indirect contribution is insufficient

It must be a substantial contribution

The extent of the interest must be proportionate to the contribution

Pettkus v. Becker

Facts: Common law wife argued she was owed a partial interest in ex-husband's property.  

Holding: Majority did not find enough evidence of common intention [part of it was that the contributions not seen as having been of value]

· but provided a constructive trust remedy based on the doctrine of unjust enrichment

· hubby had the benefit of 19 years unpaid labour; wife received little in return

· clear link between the contribution & the disputed assets

· where one person (in a relationship tantamount to spousal) prejudices herself in the reasonable expectation of receiving an interest in property, and the other person freely accepts benefits conferred by the 1st person where he knows or reasonably ought to have known of that reasonable expectation, it would be unjust to allow the recipient of the benefit retain it

Peter v. Beblow

Facts: Common law relationship gone bad.  Woman wants the house.

Analysis: Remedy can be either personal (i.e. monetary) or proprietary (i.e. an interest in the asset itself via a constructive trust)
· The constructive trust is a proprietary concept. 

· In a successful unjust enrichment claim, the plaintiff is found to have an interest in the property.

· But finding that P is entitled to remedy for unjust enrichment does not automatically imply constructive trust.

· If plaintiff has a link to the asset itself, then it is more likely that plaintiff will receive an interest in asset

· Where monetary award is sufficient, there is no need for a constructive trust

· Where monetary award is insufficient, a constructive trust arises. This is usually related to the fact that the claimant's efforts have created a link between the claimant and the asset.

Tracing

When seeking a constructive trust remedy or damages remedy, the claimant's claim is against T personally.  However, a successful litigant may run into a problem if the T has converted the assets, or is bankrupt.

Proprietary claims based on Tracing are based on fact that property sought to be recovered belongs to Bs. If the Ts misappropriate the property, then Equity will restore it to the Bs even if the property was transferred by the Ts to, eg, their spouse. But can’t trace the asset when it has gone to a bona fide purchaser of the legal estate for value and without notice of the trust. 
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