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A.) INTRODUCTION

1.) Introduction to the Course and the Income Tax

2.) Basic Structure of the Income Tax

3.) Introduction to Statutory Interpretation

4.) Introduction to Tax Avoidance

General

· Tax Evasion involves “an illegal breach of specific statutory duties such as failing to file a return or deliberately concealing or falsifying reported information”— Criminal Offence via s.238 & 239 of the ITA

· Courts often have to characterize individuals acts.

· Options: 

· 1.) Characterize acts within the context of the ITA

· 2.) Characterize acts without the context of the ITA

Option 1: Gregory v. Helvering, USA, (1935)

· F: G, a housewife, is sole owner of mortgage co, UMC. UMC owns 1000 shares of MSC. G wanted to sell MSC shares, but not pay tax. Set up company A. UMC transfers shares to A, that then dissolved, transferring shares to G who could then sold herself.
· S: s. 112: allows for corporate reorganization that would allow G not to pay 2 layers of tax by doing this. 

· R: The statute requires reorganization have a business purpose, and there was no business purpose here. The transaction lies outside the statutory intent. American courts will look to the purpose underlying a transaction. US takes Substance over form. If the substance of the action doesn’t align with the ITA’s purpose, then the action is one of avoidance, even if the form aligns with the ITA.
· H: TP not entitled to benefit.

Option 2: Commissioners of Inland Revenue v. Duke of Westminster (H.L., 1936)- UK

· F: D paid gardener wages, but couldn’t deduct the fees because there was no business purpose. D signed a “deed of covenant” (some of his income) over to his gardener for a period of time, so the income counted only as the gardener’s income, and not his.
· A: MNR: substance of transaction was the letter was a collateral employment K, and D was paying G wages
· R: There was no collateral contract here because there was only “hope” expressed that G would do work. UK court will look to the real legal relationship and ignore nomenclature (substance over form- UK version) A TP may order his affairs so as that the tax attaching is less than it otherwise would be without being subject to increased tax.
Sham Doctrine
· Legal relationship that the TP purported to create that were not bona fide will be assessed according to the actual legal relationship that the TP attempted to conceal.
Business Purposes Test: Stubart Investment Ltd. v. Canada (1984, SCC)

· R: Canada rejects the “economic substance over form” and business purpose tests from USA, and looks to legal substance of the relationship instead. 
· CONSEQUENCES: THE GAAR (s.245)

ITA s. 245: The GAAR- Transactions after Sept. 13, 1988

· 245(1): Definitions
· Tax Benefit = Reduction, avoidance, or deferral of tax (low threshold). 
· Transaction = Includes an arrangement or event 

· 245(2): General Provision: 
· Avoidance transaction
· Tax consequences will be such to deny a tax benefit

· 245(3): Avoidance Transaction
· (a) Any transaction that would result in a tax benefit , unless can be reasonably considered to be for bona fide non-tax purposes

· (b) OR any transaction that’s in a series of transactions that together result in a tax benefit that isn’t for bona fide non-tax purposes.

· 248(10): a series of transactions includes related transactions completed in contemplation of the series

· Trustco: series of transactions includes a number of transactions that are pre-ordained in order to produce a given result with no practical likelihood that the pre-planned events would not take place in the order ordained.

· NON-TAX PURPOSE test (like a business purpose test, but inclusive of personal non-tax purposes)

· OBJECTIVE test
· 245(4): Misuse/Abuse
· The rule only applies if it would result in a misuse or abuse of the Act/regulations, etc.
· Trustco: Clear & Unambiguous misuse/abuse. Lipson now says balance of probabilities.

· READ TOGETHER, THE GAAR TEST:
· Transaction or series of transactions that are primarily tax motivated (ss3) (Factual determination)
· Resulting in a direct or indirect tax benefit (ss3), that will be denied (ss2)
· If it amounts to misues/abuse (ss4) (Balance of probabilities)
B.) INCOME OR LOSS FROM AN OFFICE OR EMPLOYMENT AND OTHER INCOME AND DEDUCTIONS

1.) Employees v. Independent Contractors
ITA, S. 248(1)
· Employment: Position in the service of some other person
· Office: Position for which remuneration is paid, with examples (elected; corporate director).
Wiebe Door Services v. MNR
· F:WD installed doors. 75% of business was repairs. Hired door installers and Ind. Contractors who paid own taxes. WD was reassessed on basis that the installers were employees

· I: Were the installers employees or independent contractors?

· PH: Various Tests.
· Control Test: (did employer control work?) ( Inconclusive

· Tool Ownership: Mostly had own tools (Cs

· Profit/Risk of Loss: Piecework basis, no fixed pay ( ICs

· Integration/organization: Workers highly integrated into ERs business ( Employees

· Specific results

· R: The fact that the installers were called independent contractors is not determinative of the relationship between the parties. Court above misapplied integration test and examined from ER’s perspective. When applying the integration test, must ask if the business is integral to the employee’s income. Consider whether the EE only works for the employer, and if they act for their own or their employer’s benefit. This will best reflect the total relationship of the parties. 
Alexander v. MNR (1969; TCC)

· F: A, head of hospital radiology dep’t, agreed to provide “sufficient coverage” equivalent to 9,000 examinations/year by attending the hospital himself, or hiring someone else.
· I: Is A an employee or an IC? IC
· R: Specific Results Test: If you are to provide a specific result for an employer, and may accomplish it by your own means, you’re more likely to be an IC. A contract for services is a contract under which one party agrees that certain specified work will be done for another. A contract of service does not normally envisage the accomplishment of a specified amount of work. 
2.) Incorporated Employees (tax avoidance issues)
Benefits of being an incorporated employee

· Higher deductions

· Lower corporate tax rate

· Income splitting
Engel v. MNR

· F: E did business reports on Global. Incorporated himself to do more freelance work, and to charge mum for advice, then K’d with Global for employment.

· I: Is the corporation (Reasoned)’s income from employment, or business?

· A: MNR: there was an employment relationship btw E & Global, ( there was a sham.

· R: Employment is a relationship founded in contract. Following E’s resignation, there was no privity of K between E and Global. E was at liberty to work for his company and cease to work for Global. There was no sham here. 

· NOTE: Under the GAAR, this may have been decided another way.

1981 Changes to ITA: No benefits for incorporated employees
· 18(1)(p): No low corporate tax rate and restricted deductions if you’re a personal services business.
· S. 125(7): Personal Services Businesses: 
· Incorporated employee or a related person is a specified SH (holds more than 10% of shares)
· And incorporated employee, but for the existence of the corporation, would be reasonably an employee of the other business UNLESS
· 5+ people are also employed, or
· The amount paid or payable to the corporation in the year is received or receivable from a corporation with which it was associated.
Dynamic Industries Ltd. v. Canada

· F: D provided coal services in BC. S owned all shares, then transferred to his wife so he could do union work w/ non-union companies. Works exclusively for SILL for 4 years. They provided space, he was paid hourly, but had to risk own funds if a tender wasn’t accepted. Reassessed under 18(1)(p) as an incorporated employee.

· I: Is D entitled to corporate tax benefits? YES

· R: Could be argued that S could reasonably be seen as an employee of SIIL but for existence of D b/c he was integrated for several years. BUT D was independent, had risk of loss, owned his own tools, and did much work for other corporations before and after years in question ( D was entitled to corporate tax benefits. The factors to be taken into account in determining the question will depend upon the particular case, but normally they will include the level of control the employer has over the worker’s activities, whether the worker provides his or her own equipment, whether the worker hires his or her own helpers, the degree of financial risk taken by the worker, the degree of responsibility for investment and management undertaken by the worker, and the worker’s opportunity for profit in the performance of his tasks.
3.) Inclusions: General Remuneration
ITA: Remuneration Inclusions, Office & Employment: S. 5, 6 & 7
· 5(1): TP’s income = Salary, wages, and other remuneration, including gratuities received in the year

· 5(2): TP’s loss is the amount of loss that the ITA provisions will dictate.
· 6(1): Also include in income…
· (a): Value of board, lodging and other benefits (pension, insurance, health, etc)

· (b): allowances for personal or living expenses

· (c): directors or other fees

· 6(3): Payment made (a) when the person was an EE, or (b) on account, in lieu of payment, or in satisfaction of an obligation before/during/after they’re the EE, unless the payment can’t be regarded as being (c) consideration for taking a job; (d) a collateral contract (inducement), or (e) a non-competition payment.
4.) Inclusions: Gratuitous Payments
ITA: S.5(1) requires taxpayers to include gratuities in computing their income from an officer or employment. 
Taxpayers often try to characterize the payment as a gift or windfall. Enter Goldman…
Goldman v. MNR

· F: G was involved in reorganization of bankrupt company as a representative of a class of SHs, B was their counsel. G asked for remuneration. Chair said “no remuneration as such, but there should be enough payment to B that there’d be something for G.” G negotiated payment to B of $20,000, gives B $6,000, and G takes rest over 3 years.
· I: Should G’s payment (as an office holder) be counted in his income? YES
· A: G says the payment was voluntary payment by B, ( a windfall
· R: Expectations and Intentions are important here. G expected remuneration, and the Board intended for B to be paid. G performed work, and was compensated for his services. Voluntary payments are gratuities when they are given for services.
5.) Inclusions: Strike Pay

ITA 
· S. 3(a): Income = income from a source, including (without limiting the generality of the foregoing) O&E, B&P.
· 8(1)(i)(iv); 149(1)(k): Union dues can be deducted. 
Canada v. Fries (1989, FCA)
· F: F gets strike pay. Previously had been held that striking EEs were union’s EE’s, and ( taxable. Strike pay came from a fund made up of union dues. 

· I: Is strike pay taxable for the purposes of the ITA? YES

· R: F received amounts similar to those received from ER, based on usual salaries, on a periodic basis, which looks like income. Sources of income under 3(a) are not confined to office, employment, business, and property. Because union dues went into a single fund and lost their individual characteristic and connection to the worker, strike pay cannot be classified as capital.

· NOTE: This was overturned in 4 lines at the SCC. 

6.) Inclusions: Tort damages for personal injury or death

Cirella v. Canada (1978, FCTD)

· F: C was in auto accident, and couldn’t return to work as a heavy welder. Given $14,500 in special damages for loss of income, $20,000 in general damages

· I: Are the special damages income from employment? NO
· R: Amount isn’t income from employment- it was not salary or wages or gratuity of other remuneration of employment, and was not paid or received as such. It was not earned by working for or serving anyone. It was not an inducement payment. ITA doesn’t say such an amount should be included.

· I: Does the surrogatum principle apply? NO
· R: Surrogatum Principle: London and Thames Haven Oil Wharves: An amount recovered for loss of use of a jetty during repair following a collision was income. An amount paid pursuant to a legal right in substitution for income will be treated as income. Doesn’t apply here: surrogatum principle applies for loss of revenue; here compensation wasn’t for lost revenue, but for compensation for a wrong done and loss of earning capacity. Compensation was for loss of human capital and should be taxed as capital payment. 
7.) Inclusions: Inducement Payments

Section 6(3) indicates that inducement payments should be included in calculating income from an office or employment. The section applies where the inducement payment is received (a) by one person from another when the taxpayer was an officer of, or in the employment of, the payer; or (b) on account, in lieu of payment, or in satisfaction of an obligation arising out of an agreement made by the payer with the payee immediately prior to a period that the payee was an officer of, or in the employment of, the payer. 

On a strict reading of this, the provision does not apply if the inducement payment is made by someone other than the current or future employer. Enter Curran…

Curran v. MNR (1959, SCC)

· F: C worked for imperial oil, had pension, etc. B wanted him to work for him, so paid $ to compensate for loss of pension, etc. Contract says payment will be made in consideration of quitting. B pays personally. C is assessed as though the $ was an inducement payment, and thus should be included in income
· I: Is the payment an inducement payment, and taxable as income, even though it was paid by B rather than the ER? YES
· R: The payment was made for personal service, and that disposes of the matter. True nature of the agreement is in the terms of the contract, and it’s that B paid C to quit his job, which was a personal service. The $ is therefore income.  
· 6(3) is an onus of proof section and deemed certain payments to be income unless the recipient could establish that the payment wasn’t captured. Payments under 6(3) made by someone other than the employer can ( be considered employment.
8.) Inclusions: Payments on Termination

ITA:
· 56(1)(a)(ii): Include payments received as, on account, or in lieu of payment of, or in satisfaction of, a retiring allowance
· 248(1), Retiring Allowance: an amount (other than a pension, etc) on or after retirement of a taxpayer in recognition of long service, or in respect of a loss of an office or employment 
· ISSUES: 
· What does “in respect of employment” mean? Mendes-Roux; Ahmad
· What does it mean to loose an office or employment? Schwartz
Mendes-Roux v. Canada (1997, TCC)

· F: M was fired from her job while on maternity leave for whistle-blowing (wrongful dismissal). Claimed damages and obtained $25,376 settlement. Not clear how amount was calculated, but included $ for dismissal, loss of fringe benefits, legal fees, interest, and pain and suffering. 
· I: Was the settlement earned in respect of employment? Partially… 

· R: The $ received for loss of wages, overtime, earned vacation and sick leave are taxable as income. Mental distress damages and costs are not taxable because they aren’t retirement allowance.

Ahmad v. Canada (2002, TCC)

· F: Company induced TP’s employer to fire him, and A receives damages for inducement of breach of company

· I: Was this a payment made in respect of loss of employment? NO

· R: Applied a primary purpose test. The primary purpose was to compensate for the tort of inducing breach of contract, a wrong he suffered, not for loss of his job. 
Schwartz v. Canada (1996, SCC)
· F: S = lawyer who accepted a verbal job offer and quit his job. New employer cancelled, settled for $400,000 including legal costs.
· I: Is the settlement income under 6(1)(a)? NO
· R: There could not be a benefit from employment because he was not employed. S was never in the service of his employer, so there was no employment.
· I: Is the settlement a retirement allowance, included by virtue of 56(1)(a)(ii)? NO
· R: He didn’t start the job, and therefore couldn’t receive a retirement allowance. He was never in the service of anyone else, which is the definition of employment. It follows that there cannot be any loss of a position that has yet to be held under the definition of retiring allowance found in ss 248(1). If parliament meant to include such payments, it would have done so directly, as it did in s.80.4(1).
· I: Is this income from another source, included as income by virtue of 3(a)? NO
· R: It isn’t clear what portion of the damages were meant to compensate for income. Also, because there is a specific provision dealing with retirement allowances, it would be counterintuitive to use a general provision (3a). (NOTE- how can they say this when they’ve already decided that 56(1)(a) doesn’t apply? They’re imputing parliamentary intent not to tax this amount)
9.) Inclusions: Legal Expenses

ITA:

· 8(1)(b): Deduction for amounts paid by a taxpayer in the year as or on account of legal expenses incurred by the taxpayer by thier employer or former employer.
· 60(o): Deduction for amounts paid in respect of fees or expenses incurred in preparing, institution or prosecuting an objection to, or an appeal in relation to (i) tax assessment or anything under the Act; (ii) a decision of the Canada Employment and Immigration Commission, E, etc; or (iii) foreign tax credits, or (iv) a CPP assessment decision
· 60(o.1): Deduction for legal expenses (other than for family law) to establish a right to collect  a benefit (A) under a pension fund in respect of employment; or (B) a retiring allowance.
10.) Inclusions: General Benefits

Paragraph 6(1)(a) includes, subject to various exceptions, the value of board, lodging, and other benefits of any kind whatever received or enjoyed by the taxpayer in the year in respect of, in the course of, or by virtue of an office or employment.

· Three Steps:

· The characterization of a benefit (Lowe)

· The determination of a relationship between the benefit and the taxpayer’s employment (Savage)
· The valuation of the benefit to be included in computing the income (Detchon)
Characterization as a Benefit: Lowe v. Canada (1996; FCA)—287

· F: L= insurance executive. Insurance polities were sold by independent brokers. L’s company offered a trip to New Orleans as incentive for high selling brokers. The Broker and their wife would usually take the trip together. L and his partner was expected to go too, if enough of their brokers were going. Assessed as though the business portion of the trip was 38% of the trip and 25% for his wife. Remainder was personal benefit to be included as income. 
· I: Was the trip a benefit that should be included in L’s income by virtue of 6(1)(a)? 
· R: A benefit will be characterized as a benefit via 6(1)(a) when it constitutes “a material acquisition which confers an economic benefit on the taxpayer.” If that something of value was a mere incident of what was primarily a business trip it should not be regarded as a taxable benefit within subparagraph 6(1)(a) of the act. When determining if a travel benefit is to be characterized as a benefit, must ask what the primary purpose of the trip was. If the trip was primarily work related, then it should not be included. Incidental pleasure will not be taxed. If the pleasure is more than incidental, or the trip is primarily personal, then the trip will e included, probably using some allocation rule.
· HERE, they looked at the hours worked, and found that the trip was primarily business related. A lack of free time implied the personal aspect was incidental. 

Characterization as a Benefit: Cutmore v. MNR (1986, TCC)—297

· F: TPer’s employer paid for senior employees to have their income tax returns prepped by professional accountants as aprt of a mandatory policy designed to ensure that their senior executives’ actions did not reflect on the credibility of the corporation.
· I: Should the free income tax prep be characterized as a benefit for the purpose of 6(1)(a)? YES
· R: Although the policy stemmed from a bona fide business decision, and EE’s acceptance was a requirement of the employment (ER compulsion), the value of the services was a taxable benefit for the purpose of 6(1)(a).
Characterization as a Benefit: Dunlap v. Canada (1998, TCC) -- 298
· F: TP was reassessed by including a benefit in respect of annual X-mas parties hosted by his ER at which EEs ate, drank, and enjoyed amenities of the Westin Hotel in Ottawa
· I: Did the parties constitute an economic benefit within the meaning of 6(1)(a)?
· R: Average cost of the parties was around $300/person, which is “not trivial.” The fact that the parties were unilaterally conferred by the er does not detract from its essential character of a significant benefit. 

· Paragraph 9 IT-407R: Parties are non-taxable privileges if the cost per EE is reasonable (guideline of up to $100/person).

Characterization as a Benefit: Huffman v. MNR (1990, FCA)—296

· F: TP, a plainclothes police officer received $500 pursuant to the terms of a collective agreement providing for the reimbursement of clothing expenses of plainclothes officers upon presentation of necessary receipts.
· I: Were the laundry fees a taxable benefit for purposes of 6(1)(a)?
· R: As the taxpayer had to buy oversized clothing to carry on-duty equiptment, and it became stained because of police work, the payment should not be considered as conferring a benefit under 6(1)(a), but that the TP was “simply being restored to the economic situation he was in before his employer ordered him to incur the expenses. Reimbursement ≠ Taxable benefit
Characterization as a Benefit: Gernhart v. Canada (1998, FCA)—295

· F: TP = GM employee received a “tax equalization payment” to provide an equivalent after-tax income to that which she had formerly received in the states. 
· I: Was the tax equalization payment reimbursement or a benefit?
· R: Payment is taxable as both remuneration under 5(1) and a benefit under 6(1)(a). Remuneration is commonly adjusted to reflect advantages and disadvantages inherent in rendering services under an employment contract, but does not cease to be remuneration for that reason. Inherent in this tax treatment is a privilege offensive to the principle that individuals in similar financial circumstances should pay similar amounts of tax. 

Nexus Test: R. v. Savage (1983, SCC)—303

· F: S employed by excelsior life insurance. Took 3 courses, and was paid $100/course by ER for each class she passed in accordance with a policy. ER deducted the prize and listed it on her T4.
· I: Was the benefit received or enjoyed by the taxpayer in respect of, in the course of, or by virtue of an office or employment?
· R: The employee took the courses to improve her knowledge and efficiency in the company business and for better opportunity of promotion; the gift had no element extraneous to S’s employment, it was paid by her ER in accordance with a company policy; ER had an interest in that the courses would make her a more valuable EE. ( nexus btw employment and prize. 
Nexus Test: Mindszenthy v. Canada (1993; TCC)—306

· F: Rolex watch given the EE after learning he used a fake one in a presentation. ER deducts cost of the rolex ($3,929). 
· I: Is there nexus between the employment and the gift?
· R: Intention of the donor is evidence of whether a gift was made personally or by virtue of employment. Sympathy for the taxpayer, but because the ER deducted it, the intention of a nexus between employment is clear.
· Notwithstanding this case: CRA excludes certain gifts when the value of a gift for a wedding, x-mas, or similar occasion does not exceed $100 and the ER doesn’t claim the cost as an expense in computing its income. New policy will allow up to two gifts/year, not exceeding $500/year on a tax-free basis
Nexus Test: Waffle v. MNR (1968; Ex. Ct)—308
· F: TPer was a co-owner and EE in a Ford dealership that was awarded a free Caribbean holiday for two for meeting its quota in a sales promotion campaign. Benefit was received directly from Ford, not the dealership (his true ER)
· I: Was the trip received by virtue of employment? 
· R: A gift can accrue to the recipient in respect of, in the course of, or by virtue of his office or employment even when the person paying the cost is not the ER of the recipient.

Nexus Test: Giffen v. Canada (1995, TCC)—308

· F: TPer was an EE of a company that required to travel frequently by air in the course of his employment, and was assessed on the value of frequent flyer points exchanged for free airline tickets.
· I: Were the points received or enjoyed in respect of ,in the course of, or by virtue or an O or E?
· R: Free travel is a taxable benefit because it was available only to EEs who travelled and who were members of a frequent flyer plan. Where a benefit is received by reason of employment, it is of no consequence that some other condition unconnected with employment must also be met. Free travel was not a benefit received in a personal capacity and wholly divorced from employment.

Valuation: Detchon v. Canada

· F: Teachers at a private school in Quebec were given small salaries. Teachers were encouraged to send their own children to the school at no cost (borderline compulsory). Benefit to school b/c kids were better, more involved. Salary did not increase if kids did not attend the school. Virtually no extra cost to have teachers’ kids at the school because the school never ran at capacity (marginal cost = 0). Average cost/ student= $5,000. Fair market value of tuition was $7,000. Cost of alternative education was $600.
· I: What was the value of the teachers’ benefit?
· R: The word value may have more than one meaning. It may mean “fair market value,” or “cost” or something else. Here, the value of the benefit isn’t the additional or incremental cost to the school of having the children at the school- there is no authority to this, it ignores the average cost of teaching a student, and the price paid to the school. Cost isn’t the cost of obtaining education elsewhere- the students aren’t educated elsewhere. In the circumstances, valuing the benefit at the average cost to the school per student (without adding the profit normally calculated into tuition) is appropriate. 
11.) Inclusions: Housing Losses
HOUSING LOSS: GENERAL

· Ransom Case- Where an EE is moved from one place to another, any amount by which he is out of pocket is in the same category as ordinary travelling expenses. Reimbursement can’t be regarded as remuneration.

· LEGISLATIVE RESPONSE: They’ll be a benefit under 6(1)(a). For Eligible Losses, Will tax ½ to the amount the subsidy exceeds $15,000.
· An amount paid in respect of a housing loss is a benefit for 6(1)(a)-6(19)

· Housing loss= if your house was worth more before the move, and sold for less, 6(21) says your housing loss is the greater of (a)(adjusted cost OR (b) highest fair market value in past 6 months) MINUS (c)(the proceeds of the disposition)

· UNLESS it’s an eligible housing loss, a loss in respect of an eligible relocation- 6(22)

· 248(1)- a move enabling you to work in a new location. Must move more than 40 KM closer than your old home was from your employer’s premises.

· Eligible housing losses will be ½ taxed to the amount it exceeds $15,000, minus any benefit received in previous year (to contemplate benefits paid over a number of years- 6(20)
6(19) Benefit re: a Housing Loss: 

For the purpose of 6(1)(a), an amount paid at any time in respect of a housing loss (other than an eligible housing loss) to or on behalf of a taxpayer or a person who does not deal at arm’s length with the TP In respect of, in the course of, or because of an office or employment is deemed a benefit received by the TP at that time because of the office or employment. 
6(21) Housing Loss: 
A housing loss is defined as the amount by which the greater of the cost of the residence and its highest fair market value during the previous six months exceeds its fair market value at the time if it is not disposed of or the lesser of its fair market value and the proceeds of its disposition if it is disposed of.
6(20) Benefit re Eligible Housing Loss: 
An amount paid in respect of an eligible housing loss is only a benefit received to the extent of the amount by which ½ the amount by which the total of all amounts paid exceeds $15,000 exceeds the total of all amounts included in computing the TP’s income because of this subsection for a preceeding taxation year in respect of the loss.

6(22) Eligible Housing Loss: 
A housing loss in respect of a residence designated by a TPer means a housing loss in respect of an eligible relocation of the taxpayer or a person who does not deal at arm’s length (no more than one such residence can be so designated)

12.) INCLUSIONS: Relocation Assistance

Historical: Splane & Hoefel/ Phillips & Pezzelato
· Subsidizing an EE’s mortgage is not a benefit, and was more like a reimbursement. Did not lead to economic gain.

· Fine line distinctions between when reimbursement for higher cost of living and interest expense help was taxable.

· First two cases NOW OVERRULED BY 6(23)- Housing assistance on relocation of an EE is included in income regardless of the form in which such assistance is received
6(23) Employer-provided housing subsidies: 
For greater certainty, an amount paid or the value of assistance provided by any person in respect of, in the course of or because of an individual’s office or employment in respect of the financing of, the use of, or the right to use a residence is a benefit received because of the office or employment.
Pollesel v. Canada (1997, TCC)—350 
· F: TPer’s ER Reimbursed him for moving expenses hen he accepted a new job with the ER, which required that he move from Waterloo to Sudbury. 
· I: Are moving expenses caught by s. 6(23) NO
· R: The taxpayer has not received an economic benefit by moving expense reimbursement, and it therefore shouldn’t be included by 6(1)(a)
MacInnes v. Canada—350
· F: TP received a lmp-sum payment upn retirement from the military to cover the cost of moving from Ontario to his original home in Sydney NS. 

· I: Is this caught by s. 6(23)? NO

· R: The military was simply moving the TP back to where he came from when he joined the military, and he has received no economic gain, advantage or benefit.
13.) INCLUSIONS: Forgiveness of Debt

DEBT FORGIVENESS: General

· For the purpose of paragraph 6(1)(a) paragraph 6(15)(a) deems a benefit to have been enjoyed by a taxpayer “at any time an obligation issued by any debtor (including the TP) is settled or extinguished. 6(15)(b) deems the value of the benefit to be the forgiven amount at that time in respect of the obligation. 
· For this purpose, subsections 6(15.1) and 80(1) together stipulate that the “forgiven amount” is generally the lesser of the amount for which the obligation was issued (the loan proceeds) and the principal amount owing on the obligation (the unpaid balance of the loan) less any amount paid in satisfaction of the principal amount at the time that the obligation is settled or extinguished.

· Section doesn’t address the relationship between the forgiveness of a debt and a taxpayer’s office or employment. This depends on the general rule in paragraph 6(1)(a). ENTER MCARDLE
6(15) Forgiveness of Employee Debt: 

(a) A benefit shall be deemed to have been enjoyed under 6(1)(a) at any time an obligation is issued by any debtor is settled or extinguished, and the value of that benefit shall be the forgiven amount at that time in respect of the obligation.
(b) If you have a debt forgiven, the benefit received is the amount forgiven.
McArdle v. MNR (1984, TCC)—342

· F: ER waives dept to ER of $14,774.72 in the year he left employment. ER, knowing he could make collection difficult, decided to write the loan off as a bad debt.

· I: Was the forgiveness of the loan connected to his employment?

· R: Must be a direct nexus between the course of action adopted by integrated in respect of the loan and the employment. Here, the thing that motivated the forgiveness of the loan was the existence of the contract of the employment.
14.) INCLUSIONS:  Interest-Free or Low-Interest Loans
GENERAL

· Where an ER or third party subsidized by the ER provides a low interest/subsidized loan to an EE, there’s a taxable benefit to be included by 6(1)(a)-- (80.4)(1)

· The deemed benefit = (a + b) – (c + d)

· A= interests @ prescribed rate

· B= Interest paid or payable on the debt by the employer

· C- Interest paid on the loan within 30 days of the end of the year

· D= Amount under B reimbursed to the ER by the EE within 30 days of the end of the year.

· IF the loan is a home relocation loan (248(1)) or a home purchase loan (80.4(7)), the prescribed rate will never be more than it was at the time the loan was issued-- 80.4(4)

· If it’s more than a 5 year loan, the interest is reset after 5 years—80.4(6)

· For a home relocation loan, the deemed interest on $25,000 of the cost is tax free in first five years of the loan. 110(i)(j)
· The rule doesn’t apply if the loan is forgiven, but included in income. 80.4(3)(b)

· NEXUS TEST- loan or debt must be incurred because of employment; not the benefit. (Because of is a narrower test that 6(1)(a))

· This includes if the terms of the loan would have been different but for office and employment—80.4(1.1)
6(9): Amount in respect of interest on employee debt: 

Where an amount in respect of a loan or debt is deemed by s. 80.4(1) to be a benefit received in a taxation year, the amount of the benefit shall be included in computing the income from O & E.

80.4(1): Loans: 

Where a person or partnership receive a loan or a debt because of or as a consequence of a previous, current, or intended office or employment, or because of the services performed or to be performed by a corporation carrying on a personal services business, the individual or corporation shall be deemed to have received a benefit equal to the amount by which to total of


(a) all interest computed at the prescribed rate, and

(b) the total of the interest paid or payable by the employer, a person related to the employer, or the person/corporation for which services were provided. EXCEEDS

(c) the amount of interest paid not later than 30 days after the end of the year and

(d) any money that is reimbursed to the ER for their payments under (b).

80.4(1.1): Interpretation: 

A loan or debt is deemed to have been received or incurred because of an individual’s O or E if it is reasonable to conclude that, but for an individual’s previous, current or intended office or employment, the terms of the loan or debt would have been different, or the loan would not have been received or the debt would not have been incurred.

110(1)(j): Home Relocation Loan: 

Effectively provides that in computing taxable income, the deemed interest benefit in respect of the first $25,000 or a home relocation loan is nil for up to the first five years of the loan. Where the TP has, by virtue of section 80.4, included an amount in their income for the year in respect of a benefit received by the taxpayer in respect of a home relocation loan, you may deduct the least of:

(i) the amount of the benefit that would have been received if that section had applied only in respect of the home relocation loan

(ii) The amount of the interest that would be computed under 80.4(1)(a) in respect of the home relocation loan if that loan were in the amount of $25,000 and were extinguished on the earliest of (A) five years after the day the loan was made, and (B) the day the loan was actually made AND

(iii) The amount of the benefit deemed to have been recieved by the taxpayer under section 80.4.

248(1), Home Relocation Loan: 

A loan received by an individual, their spouse, in circumstance where the individual has commenced employment at a location in Canada (a “new work location”) and because of this has moved from the residence in Canada at which they ordinarily resided (“old residence”) to a new home in which they’ll ordinarily reside (“new residence”) if 

(a) The distance between the old residence and the new work location is at least 40km greater than the distance between the new residence and the new work location;

(b) The loan is used to acquire housing to be normally lived in

(c) The loan is received in the circumstance described in 80.4(1) AND

(d) The loan is designated to be a home relocation loan, but can’t have more than one such loan at a time.

Canada v. Hoefele (1995, FCA)—338 

R: It is not the benefit that must arise “because of,” “as a consequence of,” or “by virtue of” employment; rather the loan or debt itself must be incurred “because of” or “as a consequence of” or “by virtue of” employment. This is a much closer test than that required by paragraph 6(1)(a). There must be a strong causal relation between subject matters, not merely slight linkage between them.
15.) INCLUSIONS: Insurance Benefits

General: 

· Total amount payable on a periodic basis in accordance with a disability benefit plan is to be included in income- 6(1)(f)

· THREE REQUIREMENTS:

· Benefits are paid on a periodic basis

· Pursuant to a wage-loss replacement plan

· Where the ER made contributions to the plan
6(1)(f): Employment Insurance Benefits: 
Total of all amounts received by the TP in the year that were payable on a periodic basis in respect of the loss of all or any part of the TP’s income from an O&E pursuant to 


(i) a sickness or accident insurance plan


(ii) a disability insurance plan or


(iii) an income maintenance insurance plan

To or under which his ER has made a contribution, but not exceeding the amount, if any, by which 


(iv) the total amount received exceeds
(v) the total of the contributions made by the taxpayer before the end of the year.

Tsiaprailis v. the Queen (2005, SCC)—327 

· F: T sued to obtain benefits to which she believed she was still entitled. Settled. Reassessed to include the total of the settlement, minus deduction for legal expenses. 

· I: Should a lump sum paid to settle an ee’s rights under a wage loss replacement plan be taxable under s. 6(1)(f)? NO

· R: The lump sub was based on three aspects of liability: an amount to extinguish the claim for accumulated arrears, an amount to extinguish future benefits, and to extinguish costs. The first one shows that part of the settlement monies was intended to replace past disability payments, which would have been taxable. To not apply the surrogatum principle here would render it meaningless.

· DISSENT: Although the parties’ negotiations were undoubtedly related to wht Ms. Tsiaprailis felt she was entitled to under the policy, those amounts were used more as a way to gauge the reasonableness of any compromise, and NOT as a replacement mechanism. 
16.) INCLUSIONS: Allowances

General:

· 6(1)(b) requires TPs to include, subject to specific exceptions listed in subparagraphs 6(1)(b)(i) to (ix), all amounts received in the year as an allowance for personal or living expenses or as an allowance for any other purpose

Characterization of “allowance”: MacDonald v. Canada (AG) (1994, FCA)—365
· F: RCMP officer transferred from Regina to Toronto. Afterwards paid $700 each month as a housing subsidy in accordance with a policy.
· I: Is the $ an allowance?
· R: Purpose of 6(1)(a) & (b) is to include in income those gains or advantages arising from the TPers employment that in effect increase the TPers income from that employment. 3 elements to an allowance:

· An arbitrary amount that is a predetermined sum set without specific reference to any actual expense or cost (even if set through a process or projected or average expenses or costs)
· Encompasses allowances for personal living expenses (usually for a specific purpose)
· In the discretion of the recipient in that the recipient need not account for the expenditure of the funds towards an actual expense or cost.
Difference btw Allowance & Reimbursement: North Waterloo Ltd. v. Canada (1998, FCA)—370

· F: TPer operated, edited, and published newspapers at two locations in SW Ontario, received a meal allowance which he excluded because it was reimbursement for evening means while working.

· I: Reimbursement or allowance? REIMBURSEMENT

· R: Even when the amounts are not used for any improper purpose, and are reasonable estimations of the costs, our law treats them as additional remuneration, not as reimbursement of expenses, which require detailed receipts being submitted for reimbursement. This is felt to be necessary in order to ensure that allowable, reimbursed personal expenses are accurately recorded and that the system is fair for all Canadians, even though extra accounting costs may be incurred.

Difference btw Allowance & Accountable Advance

· Accountable advance is “an amount given by an ER to an EE for expenses to be incurred by the EE on the ER’s business and to be accounted for by the production of vouchers and the return of any amount not so spent.

· Like a reimbursement, but in advance.

17.) EXEMPTED AMOUNTS: Travel Expenses
Exceptions to 6(1)(b): 6(1)(b)(i)-(ix)- No inclusion for...
· Allowances for travel expenses for parliament—6(1)(b)(i)

· Reasonable allowances for travel expenses in respect of a period when the EE was employed selling property or negotiating contracts for the ER- 6(1)(b)(v)

· Reasonable allowances for travel expenses other than for use of motor vehicle when travelling away from the municipality or metropolitan area—6(1)(b)(vii)

· Reasonable allowances for the use of a motor vehicle for travelling in the performance of the duties of the office or employment- 6(1)(b)(vii.1)

· Usually based on where you usually report from work

· Must be performing your duties

Interpretation of “travelling”—Blackman v. MNR (1967, SCC)—372

· F: B employed transporting passengers and goods. ER had to move B from one place to another, and give B a per diem. Assessed as though that was a 6(1)(b) allowance.

· I: Is the allowance a travelling expense exempted by virtue of 6(1)(b)(vii)?

· R: Travelling means to go on a journey, to move back and forth within a short period of time, which is quite different from sojourning somewhere, which means to live temporarily in a place. Here, the EE was staying away from home for 3-4 months, which is sojourning, and the amounts were personal/living expenses
Bouchard v. MNR—(1980, TRB)

· F: TP lived in QC ad was employed by the government. Given $1,500 as an allowance for travel and living expenses under a contract with the University of Sherbrooke, where he was also employed as a part-time professor.

· I: Was the payment a non-taxable travel allowance within the meaning of 6(1)(b)(vii)? NO

· R: The expenses were personal expenses for travel from QC to Sherbrooke voluntarily incurred by the appellant, just like the expenses he incurred in going from his residence in QC to the Parliament buildings where he also worked. His duties didn’t begin until AFTER the travel

· REVERSED: 81(3.1)- Exception for reasonable amount received for reimbursement of travel expenses for part-time employment if the person had other employment or business, or is a eacher @ a designated institution, and provided that the part-time job is 80km away from the other place of work (or away from home in the case of a college)
6(6) Employment at Special Worksite or Remote Location: 
No inclusion for any amount received or enjoyed in respect of, in the course of, or by virtue of the office or employment that is the value of, or an allowance in respect of expenses incurred for


(a) board and lodging when the EE works at 
(i) a special worksite (duties of a temporary nature), if the TP maintained a self-contained domestic establishment that was available for occupancy and not rented to another person, and to which the TP couldn’t reasonably be expected to returned daily OR
(ii) a location at which, by virtue of its remoteness from any established community, the TP couldn’t reasonably be expected to be expected to establish and maintain a self-contained domestic establishment


If the period was not less than 36 hours. OR

(b) Transportation between the principal place of residence and the special work site or remote location in respect of a period described in (a) during which the ER provided the board and lodging.

248(1) Self-contained Domestic Establishment: 
A dwelling house, apartment or other similar place or residence in which place a person as a general rule sleeps and eats.

6(6)(a)(i): Special Work Site- Guilbert (1991, TCC)—377

· F: G takes job @ Le Soleil Newspaper in QC. Understood that the post would be temporary, and he would then be transferred to Montreal. Given an apartment, but kept his home in a township where his wife lived. He went home each weekend, but his kids stayed with him in QC. Other staff used the apartment, too. Only used the apartment ½ the time. Worked in QC for three years, then discovered he wouldn’t be transferred and quit. 
· I: Was this a special worksite within the meaning of 6(6)(a)(i)?

· A: Argued his duties were temporary; he ha another home available that he maintained as his principle residence, and he couldn’t be expected to return home to each day, and he didn’t rent his home out

· R: COURT REASONS BAD- said that a special work site is for construction.
18.) DEDUCTIONS: TRAVEL EXPENSES
GENERAL:

· The only deductions for o&e are those stipulated in s. 8 of the ITA—8(2)

· In computing a taxpayer’s income from an office or employment, paragraph 8(1)(h) allows the taxpayer to deduct amounts expended by the taxpayer in the year for travelling the course of the office or employment, provided that the taxpayer was ordinarily required to carry on the duties away from the ER’s place of business or in different places, and (ii) was required under the K of employment to pay the travel expenses incurred by the TP in the performance of the duties, except where (iii) the taxpayer received an allowance for expenses that wasn’t included in computing income because of 6(1)(b)(v), (vi) or (vii), or (iv).
· Paragraph 8(1)(h.1) allows taxpayers to deduct amounts expended in respect of motor vehicle expenses incurred for travelling the course of an office or employment, subject to the same conditions above

· Subsection 8(10) stipulates that amounts otherwise deductible under paragraphs 8(1)(h) and (h.1) shall not be deductible unless a prescribed form, signed by the taxpayer’s employer certifying that the conditions set out in the applicable provision were met in the year in respect of the taxpayer, is filed with the taxpayer’s return of income for the year.

Travel in the Course of Office & Employment: Luks v. MNR (1958, Ex Ct)—409

· F: L = electrician. Had to provide own tools in his own car and travel to various worksites. Sought to deduct motor vehicle expenses.
· I: Was transporting tools to various worksites travel in the course of office/employment? NO

· R: Travelling between home and worksites was not part of the duties of employment, nor was it any part of the duties to take his tools from the place of employment to his home each day. This may have been practical, but that does not make it part of the employment. These were things done before entering upon the duties of employment, and bringing them home were done after the duties of employment of the day had been performed. The employment duties didn’t begin until he arrived at the worksite.

Travel in the Course of: Hoedel (NOT IN BOOK)

· F: Police officer training a dog. Brought him home each night.

· I: Was bringing the dog home each night travel in the course of employment? YES

· R: Travel was in the course of employment because training the dog required constant contact with the dog; the dog had to stay at home with H to be properly trained.

Travel in the course of: Chrapko v. Canada (1988, FCA)—412
· F: TP employed as a pari-mutuel teller. Sought to deduct auto expenses incurred travelling from home in Niagra falls to each of three racetracks where he worked (2 in Toronto, One in Fort Erie).

· I: Was travel to the worksites travel in the course of employment? PARTLY
· R: Disallowed the deduction to travel to Toronto, where he worked 75% of the time, but allowed deduction of expenses incurred to travel to Fort Erie b/c the expenses were incurred in travelling to a place of work away from the places at which the TPer normally worked. 

Travel in the course of: MNR v. Merten (1990, FCTD)—412 
· F: TPer employed as project manager for an electrical contractor with a permanent officer in Calgary, sought to deduct auto expenses for travel to different worksites where he often went directly from home.

· I: Were the trips in the course of employment? YES

· R: A TPer can deduct expenses for travelling from his home to a place of work as long as that place of work is other than the place at which he “usually” works.

· Luks may not apply as strongly now
Travel in the course of: Evans v. Canada (1998, TCC)—413 

· F: School psychologist required to travel to various schools to carry out duties. Sought to deduct automobile expenses incurred to travel in excess of an allowance paid by her ER that covered the costs of travel between schools, but not between her residence and the first and last schools that she visited each day.

· I: Are the first and last trips of each day in the course of employment? YES

· R: The expenses related to duties that the TPer was required to carry on away from the ER’s administrative officer and in different places. Had to transport voluminous amount of paper and materials; the schools she visited were sometimes more remote than the ER’s premises.

· Luks may not apply as strongly after this
19.) DEDUCTIONS: Moving Expenses
Statutory Framework: Moving Expenses

· S. 62(1): Deduction for moving expenses incurred in respect of an eligible relocation, subject to limitations in (a) to (d)
· What Qualifies as a moving expense? S. 63(3): Moving expenses defined as any expense incurred as or on account of:
· (a) travel costs, including meals and lodging in the course of moving the taxpayer
· (b) Cost of transporting and storing household effects in the course of moving
· (c) Cost of meals and lodging near old and new residence for up to 15 days
· (d) The cost of cancellinga lease
· (e) Selling cost of old residence
· (f) Cost of legal services, land transfer tax if old residence is sold
· (g) Utilities, interest payments, insurance on old uninhabited residence where reasonable
· (h) cost of new documentation, connecting and disconnecting utilities (inclusive definition)
· What is an eligible relocation? 248(1): Eligible relocation requires:
· (a)(i): Enable to TP to carry on a business or to be employed at a location in Canada (“new work location”) or
· (a)(ii): to be a student in full-time attendance at a post-secondary level location at a university, etc. (“new work location”)
· (b) Both the old residence and the new residence (where ordinarily resident before and after) are in Canada
· (c) New residence is at least 40km closer to the workplace than the old residence.
· What are the limitations on deductions? (a) to (d): 

· (a) They were paid on his behalf in respect of, in the course of, or because of his office or employment
· (b) They were deductible in a preceding year
· (c) Only deductible up to the income earned from employment, business, or higher education that the relocation enabled to TP to carry on (with unlimited carryforward)
· (d) _______
What Qualifies? Storrow v. Canada

· F: P moved from Ottawa to Vancouver and claimed as part of his moving the difference in cost from old residence, mortgage interest, land registry fees, and the installation costs of dishwasher and locks
· I: Moving expenses?
· R: Moving expenses are ordinary out of pocket expenses. They do not include costs incurred with the acquisition of the new property, and only physical travel costs 
· NOTE: Since this, (f) to (h) were included, so legal costs are included.
What Qualifies? Ball v. Canada (1996, TCC)

· F: TP spend money to drive to waterloo to look for other pusiness opportunities, a house, and a special school for their son.
· I: Moving expenses? NO
· R: Section 62 does no allow the deduction of expenses for house hunting and job hunting.
What Qualifies? Critchley v. MNR (1983, TRB)

· F: Tp sought to deduct as moving expenses vet bills for charges for tranquilizers and rabies shots incurred in moving the family dog.
· I: Moving expenses? NO
· R: Moving expenses refer to moving members of the household, not members of the family. The words are therefore large enough to include expenses related to the family dog.
Purpose of the Relocation: Beyette v. MNR (1990, TCC)

· F: TP was employed in Winnipeg. Started at a new work location. Resided in winipeg and commuted 110 km for five years, then moved to a new location.
· I: Did he move for the purpose of his employment? YES
· R: There were good reasons for which the TP delayed his move—illness, lack of housing, inactive real estate selling market in Winnipeg- but that is probably irrelevant. TP and he alone is left to determine the timing of a move, and no time limit is expressed by the wording of the Act. 
Purpose of the Relocation: Beaudoin v. Canada (2005, TCC)

· F: TP’s job was relocated from Nanaimo to Courtenay, BC. Delayed move from 1996-2003. 
· I: Is a delayed move still OK under the new statutory language of eligible relocation? YES
· R: Delayed moves still OK!
Purpose of the Relocation: Abrahamsen v. Canada (2007, TCC)

· R: The amended language of the definition of an eligible relocation allows for the deduction of expenses that were formerly disallowed on the basis that the TP had not already obtained employment before moving. 
Purpose of the Relocation Denied Cases:

· Howlett: TP is promoted and will need to spend more time at a specific branch
· Boondell: TP has difficulty commuting and misses work, and moves at his Boss’ suggestion.
Distance Requirement: Giannakolpoulos v. MNR (1995, FCA)
· F: TP, calculating using her car’s odometer, was 44km closer. Revenue authorities found only 37 KM as the crow flies, denies deduction.
· I: How should the distance requirement be calculated? 
· R: The shortest route that one might travel to work should be coupled with the notion of the normal route to the travelling public. Thus, the shortest normal route would be a preferable test to the straight line method, for it is both realistic and precise, and furthers the purpose of the provision. It would prevent a worker from having to use an unpaved road.
Distance Requirement: Nagy v. Canada (2007, TCC)

· F: TP moved closer to work, minister calculated it as only 37.5 km closer.
· I: How to calculate the distance requirement? 
· R: Applied the Gian test; Route suggested by the MNR has 18 left turns and 19 right turns, and requires traveling on about 40 roads. This is mechanical irrationality over common sense. Use a realistic measurement of travelling distance, and the normal route used by the public.
Where Ordinarily Resident: Rennie v. MNR (1989 TCC)
· F: Prof at McGill leaves Montreal for UofA. Uncertain re: his length of employment in Edmonton. Took a minimum of household effects. Could have his home back at will. Moved to Alberta in 1981; he was there for for two years, lived in a rented aparmentm kept up memberships at home, etc. Then took a job in Victoria and stayed there. Was there one year and then sold his house and sought to deduct moving expenses. Claimed moving expenses from Montreal to Edmonton. Then tried to claim against for a move from Montreal to Victoria
· I: Where was he ordinarily resident? Montreal or Edmonton?
· R: Can only be ordinarily resident in one place at a time, not at multiple places. Here, he moved from Edmonton to Victoria, and was ordinarily resident in Edmonton at the time of his move.
Where Ordinarily Resident: Jaggers v. Canada (1997, TCC)
· F: TP sells a former residence more than two years after the acquisition of a new resident and sought to deduct the fees.
· I: Was he ordinarily resident at the old home? YES
· R: 62 is aimed at the deduction of moving costs where a move is occasioned by a change of job, and the purpose could be defeated if an unduly narrow and technical approach were followed. Was sensible to retain an old home until sure that the new job will work out. 
Where Ordinarily Resident: Neville v MNR (1979, TRB)
· F: TP = university prof who accepted a government appointment in Winnipeg during a sabbatical leave in August 1973. Sought to deduct moving expenses incurred in the spring of 1975 when he resigned his postion at Trent, sold his home, and transported various household effects to a new home in Winnipeg.
· I: Moving expenses deductible? YES
· R: The appellant’s domestic arrangements prior to tendering his resignation were of a temporary nature. 
Where Ordinarily Resident: Pitchford v. Canada (1997, TCC)
· F: TP moved from Victoria to Moose Jaw in 1993 and from Moose Jaw to Saskatoon in 1994, sought to deduct expenses incurred in thransporting furniture, most of which remained in storgage until they settled in Sask.
· I: Deductible from Victoria? YES
· R: TP had no settled routine of life where they regularly, normally, or customarily lived until they settled in Saskatoon. He moved and did not take up a residence in wich he ordinarily resided until he got all of the family’s furniture out of storage and established the family in Saskatoon.
Where Ordinarily Resident: Ringham v. Canada (2000, TCC)
· F: TP was a professional engineer who took an offer to work in Hudapest. He sold his home near Ottawa and rented a condo in the same city while travelling on a weekly basis to his employer’s workplace near Toronto, where he stayed at a hotel. Delays on the project became indefinite at the end of 1996. TP moved to Richmond Hill and started working full time at his employer’s office.
· I: Deduction for the move? YES
· R: MNR said there were two moves, the first of which was ineligible, and an eligible relocation from the condo to Richmond hill. Court finds there was realistically only one move from Kanata to Richmond hill. It was an unusual situation. The second home was never an ordinary residence, he never fully unpacked, etc.
Where Ordinarily Resident: Jachinski v. Canada (2002, TCC)

· F: Tp purchased a temporary home in Mississaugua and then moved to Campellville Ontario after he was transferred from Calgary to Toronto. 
· I: Deduction for the move from Calgary? YES
· R: He moved from Calgary to Campellville with an interim stay in Mississaugua to be considered as a hotel or stopover before finding a permanent home
Where Ordinarily Resident: Calvano v. Canada (2004, TCC)
· F: TP moved from Bramptom to a house in Coquitlam in 1995, but delayed selling his house for 16 months after renting it to a tenant who insisted on a lease until June 1996 so that his children’s school year would not be interrupted.
· I: Deduction for the move? NO
· R: He did not reside in Coquitlam only temporarily until he sold the Bramptom house. No deduction for the selling costs in respect of the Brampton house because he ordinarily resided in Coquitlam.
Where Ordinarily Resident: Turnbull v. Canada (1998/99, TCC)
· F: TP maintained a home in NFLD, worked in Edmonton in 1993, then various locations in BC in 1994, and Yellowknife in 1997. TP returned to NFLD each year, listed NFLD as his place of residence on his tax return, and rebuilt a house in NFLD on property he inherited from his father
· I: Deduction for moving expenses to Alberta? NO
· R: TP at all times ordinarily resident in NFLD because of facts as above.
Where Ordinarily Resident: MacDonald v. Canada (2007, TCC)
· F: Tp was unable to find work on Cape Breton Island, worked in Alberta for 6 weeks from October to December 2004.
· I: Deduction for move to Albera? NO
· R: TP was ordinarily resident in Cape Breton because he maintained an NS driver’s license, continued to be covered by their provincial health insurance plan, did not take all ofhis belongings with him, his spouse remained there, he had and maintained three houses there, did not purchase any property in Alberta, didn’t change any bank accounts, or his mailing address.
Where Ordinarily Resident: Cavalier v. Canada (2001, TCC)
· .F: TP accepted a teaching K that required him to move from Delta BC to Fort McMurray where he lived from January to April 1998. 
· I: deduction for the move? YES
· R: Irrelevant that his wife remained at the Delta residence, his mail was addressed to that address, and he didn’t’ change his bank account. Inconsistent with the above.
C.) INCOME OR LOSS FROM A BUSINESS OR PROPERTY and OTHER INCOME

1.) Introduction & Characterization

General
· 9(1) defines the income of TP from a business or property as the “profit” from that business, which implies the deduction of reasonable expenses incurred in order to obtain the income.

· 248(1) defines business as “a profession, calling, trade, manufacture or undertaking of any kind whatever and an adventure or concern in the nature of trade, but does not include an office or employment.

· Expands upon the ordinary meaning of “an organized activity of any kind that is carried on for the purpose of making a profit”

· 248(1) defines property as “property of any kind whatever whether real or personal or corporeal or incorporeal including certain kinds of property which need not concern us here . 

Ordinary Meaning of Business: MNR v. Morden (1961, Ex Ct,)—493 

· F: TP, a hotel proprietor, was an inveterate gambler, who was prepared to place a bet on the outcome of base-ball, etc, whether he was a player or merely placed side bets.
· I: Was M’s gambling income from a business? NO

· R: Despite the evidence of extensive gambling, the evidence did not establish that the taxpayer, “in relation to his betting activities conducted an enterprise of a commercial character or had so organized those activities as to make them a business calling or vocation. No records kept, It was a hobby, he had other work.

Ordinary Meaning of Business: MacEachern v. MNR (1977, TRB)—497

· F: TP carried out the search for and recovery of treasure from a sunken ship.
· I: Was the income derived from the sale of the treasure income from a business? YES

· R: At all times the TP and his partners intended to sell for profit anything of value that ws recovered. In the circumstances, the search had the characteristics of a well-organized business endeavour—potential for a substantial profit would distinguish it from a hobby and endow it with characteristics akin to a business endeavour. Agreement between the parties showed they were prepared to invest time, money, and equipment in determining the treasure’s location, physically acquiring, retaining, and reselling it, all characteristics identifiable with the business treatment of stock-in-trade.

Ordinary Meaning of Business: Tobias v. Canada (1978, FCTD)—497

· F: TPer was involved in an unsuccessful search for treasure rumoured to have been buried by pirates.
· I: Are the costs deductible as business losses? YES

· R: Cited MacEachern- operation was of a commercial nature. TP had assured himself there was the possibility of finding he treasure. Regardless of the high degree of uncertainty, the prospect of the very substantial reward  motivated him. Many others engage in risky investing (penny traders, etc)

Adventure of Concern in the Nature of Trade: MNR v. Taylor (1956, Ex Ct) – 500 

· F: TPer sought to obtain foreign lead to supplement an inadequate Canadian supply, sell it to the company, and assume personally whatever risk was involved in the transaction. 

· I: Was the respondent’s purchase and sale an adventure or concern in the nature of trade, and thus taxable as income from a business pursuant t o 248(1)? YES
· R: An act will be an adventure in the nature of trade if the transaction is of the same kind carried on in the same way as a transaction of an ordinary trader or dealer in property of the same kind as the subject matter of the transaction. Moreover, the nature and quantity of the subject matter may be such as to exclude the possibility that its sale was the realization of an investment or otherwise of a capital nature or that it could have been disposed of otherwise than as a trade transaction. HERE- nature and quantity- HUGE amount of lead- shows that it was an AITNOT. He dealt with lead the same manner as any dealer in lead would have done. It does not matter if his transaction was a single or isolate one, it wasn’t necessary to set up any organization or perform any operation on its subject matter to carry it into effect, that it was different from and unconnected with his ordinary activities and he had never entered into such a transaction before or since, and that he purchased the lead without any intention of making a profit.
Adventure: Regal Heights Ltd. v. MNR (1960, SCC)

· F: Bought some land to build a shopping centre; couldn’t secure a major department store, so sold the land at a profit

· I: Was this a adventure in the nature of trade? YES

· R: Where the TP has a secondary intention to resell the property, notwithstanding that its primary purpose was to develop a shopping centre, it may be characterizd as an adventure or concern in the nature of trade.

· NOTE: subsequent cases have emphasised that the possibility of resale at a profit must be one of the motivating considerations that entered into the decision to acquire the property in question. (language implies a but-for test)
REOP DOCTRINE: General & Historical
· Supplement to the profit-making purpose test with the REOP test to govern the deductibility of losses for a business or property

· 1950’s Steward Case: Dog raising is a hobby, can’t deduct losses

· Farm Losses Cases- s. 31 limits farm losses by some $ amount when the chief source of income isn’t farming, or farming combined with another source. Courts read in ideas of REOP, and say that income isn’t from a source if you don’t have REOP.

· Moldowan- REOP is equivalent to business

· Landry- 1994- Lawyer goes back into practice at age 71. No REOP, no deductions/income

· Sirois- No REOP, ( restaurant isn’t a business

· Tax Shelter Application: Person borrows $ to buy a condo, and projects 10 years of losses that are then used to offset other income. Moreover, as condo will increase in price, when you sell it, it will be a capital gain, and only half taxable. Because it looses for 10 years, no REOP, and therefore it’s not a business loss and lot applicable.

REOP: Stewart v. Canada (2002, SCC)

· F: Classic tax shelter as above. Had significant losses, for which the MNR wouldn’t allow deductions because there was no REOP

· I: Were the losses from the condo losses from a business?

· R: As the REOP test isn’t rooted in the act, it should not be used to determine whether an endeavour is a business. The test can be used to distinguish between commercial and personal activities. If an expense is obviously commercial, with no personal element, it’s taxable and deductible. If there’s a personal element, then use REOP to determine if the deduction is business or personal. 
· NOTE: There is a draft REOP doctrine included in s. 3.1, but it has not been enacted, and probably won’t be.

2.) INCLUSIONS: Gains from Illegal Activities

No. 275 v. MNR (1955, TAB)—540
· F: TP  earned her income from being a prostitute, and argued that it wasn’t taxable because it was derived from an illegal business.

· I: Are gains from illegal activities to be included in income from a business? YES

· R: Not to tax illegal business income is unfair because it places an unfair tax burden on law abiding citizens. Those who commit a wrong shouldn’t be permitted to benefit from it. It is immaterial that the income comes from legal or an illegal business.

Smith v. The Minister of Finance (1925, SCC)—542

· I: IS the TP liable for taxes on profits from the illicit traffic of liquor? NO

· R: It would be strange if under the general terms of the statute the Crown could levy a tax on the proceeds of a business which a provincial legislature, in the exercise of its constitutional powers, has prohibited within the province. How would minister expect profits be furnished? OVERTURNED AT PC

3.) INCLUSIONS: Damages & Other Compensation

Canada v. Manley (1985, FCA)—543
· F: Agreement to find a buyer for some shares, then didn’t pay the fee for finding a buyer. M sues for breach of warranty of authority, and receives damages

· I: Should the damages be included in M’s income?

· R: USE THE SURROGATUM PRINCIPLE: London & Thames Haven Oil Wharves, Ltd. v. Attwooll

· Was the $ received pursuant to a legal right?
· Was it compensation for the trader’s failure to receive a sum of money that would have been counted in his income?

Characterization of dmgs as business income: HA Roberts Ltd. v. MNR (1969, SCC)

· F: TP carried on a real estate business in the course of which it managed mortgages for corporate client, received money from lients when they discontinued long term contracts

· I: Should the $ paid for breach of contract be characterized as income? NO

· R: Loss of contracts destroyed the mortgage aspect of his business. The TPer therefore lost a capital source. The contracts were “capital assets of an enduring nature the value of which had been built up over the years”

Characterization as business income: Bellingham v. Canada (1995, FCA)
· F: TPer received extra compensation for expropriated land under Albert’s expropriation act after he was initially low-balled. 

· I: Was the $ taxable as capital (additional proceeds from disposition of land)? NO

· R: TP is a beneficiary of the leg’s desire to ensure that minimum standards of commercial behaviour are observed. Payment doesn’t flow from either an express or implied agreement between the parties. No quid pro quo. Payment is a windfall.

Characterization as business income: Cartwright & Sons Ltd. v. MNR (1961, TAB)

· F: TP publishes a reference of lawyers called the “Canada Law List” and received $ in settlement of a claim for infringement of copyright after the Carswell Company published its own directory using material supplied by the TP.
· I: Is the $ business income? NO
· R: TP didn’t experience any loss of income because of the copyright infringement. The payment therefore constituted exemplary or punitive damages. The sum had no income features.
4.) INCLUSIONS- Voluntary Payments

GIFTS: Federal Farms Ltd. v. MNR (1959, Ex Ct)

· F: Hurricane Hazel destroys farming business; 75 people drown, major damage to farms. FF lost crops. Relief fun gives $40,000 for loss of crops and supplies. Used the $ for expenses like replacing equipment. Deducted the losses, but didn’t claim the income.

· I: Should the relief fund money be included as income? 

· R: Here, FF has no legal right to the money, the fund receved nothing from the TP by way of contribution, insurance premiums, etc. No expectation of receiving anything at the time of the loss. No contract. Nothing in the circumstances indicates that the giving and receiving of the amount was a business operation or arose out of the TP’s business. Unlikely the payment would ever occur again, and did not result directly or indirectly from any business operation. It arose by reason of the sympathy engendered in the public mind. ( this is a gift or windfall, and as it wasn’t logically given in relation to the losses, so they can deduct the losses too.

Compensation for services: Campbell v. MNR (1958, TAB)

· F: TP who enjoyed a wide reputation as a professional swimmer entered into a K with Toronto Start to attempt to swim across Lake Ontario. Coach pulled her from the water, but Start paid her anyways in recognition of a magnificent effort.

· I: Gift or income? INCOME

· R: Although there was no legal obligation to pay, the prestige of the publication would have been lessened in public opinion if there had been strict adherence to its technical legal position. The star provided a service here, so it’s taxable as income.

Windfall: Canada v. Cranswick (1982, FCA)

· F: TP was a minority SH. Company was controlled by the USA, sold the Canadian part and screwed the minority SHs. Parent company gave minority SHs choice of a premium on shares, or buy for a certain price per share (roughly equivalent).
· I: Is the premium income from property? NO
· R: This was a non-taxable windfall to which the TP had no enforceable claim, for the receipt of which the TP had engaged in no organized effort, that was neither sought after nor expected. No foreseeable element of recurrence, and for which the payer was not a customary source, and for which the TP had provided no consideration. Typically, income from shares is in form of dividends.
· Wouldn’t this be a taxable capital receipt? Weird…
Windfall: Frank Beban Logging v. Canada (1998, TCC)
· F: Logging & logging road contractor receives $800,000 from BC Governmnet when operations on the Queen Charlotte Islands came to an end b/c federal nad provincial governments agreed to create a notional park.
· I: Income, windfall, or capital receipt? WINDFALL
· R: The $ wasn’t received pursuant to a legal or statutory right, Government should be able to make a payment out of a sense of moral duty & kindness. It didn’t relate to any past, present, or future dealings existing or contemplated between the payor and the recipient. No intention the money would be taxable. “if such payment were made as an expression of good will, then any warm feeling thus engendered would quickly evaporate around April 30th the following year.”

Windfall: Mohawk Oil CO. v. MNR (1992, FCA)

· F: TP received $6mil from the Phillips Petroleum Company in settlement ofa claim for damages resulting from the negligent construction of a waste oil reprocessing plant installed in 1980 & taken out in 1981.  
· I: Income, Windfall, or capital receipt? INCOME & CAPITAL
· R: The settlement amount included compensation for lost profits and expenditures thrown away. It doesn’t matter that Phillips said the payment was to get rid of the claim and preserve reputation, and the $ was in excess of the amount provided for in the limitation of damages clause in the purchase agreement—The manner in which the payor characterizes the payment in the course of negotiations is an UNSAFE TEST for determining its true nature- too hard to know pure motivation
5.) INCLUSIONS: Prizes & Awards

Lucky Draws: Abraham v. MNR (1960, TAB)

· F: IGA store owner buys his stock from Loeb. Loeb holds a dinner/dance at the Chateau Laurier, at which a draw for a car is held using tickets hat were attached to order forms. A wins, but takes cash instead of the car.
· I: Is the $ income from a business? NO
· R: Even though a purchase/business action was necessary to win a prize, income from a lucky draw is not taxable as income because it was won through pure chance and not as remuneration for services rendered. Not important whether the took a cheque or cash; government would have to tax sweepstakes winners, bingo winners, and gamblers if this were to be taxable.
Lucky Draws: Poirier v. MNR (1968, TAB)

· F: TP president of a Ford dealer that won a lucky draw for a trip to the Caribbean after meeting a sales quota.
· I: Income from a business? NO
· R: The advantage wasn’t conferred on the TP as an EE or SH. didn’t have any of the characteristics of a taxable income. The benefit wasn’t rent, interest, dividend, profit, or salary.
Lucky Draws: Rumack v. MNR (1992, FCA)

· F: Cash for life case. $1,000 monthly payments.
· I: Income? YES
· R: Prize is paid regularly (monthly) & has the character and quality of income. It’s periodic, regular, certain, foreseeable, expected, and enforceable. They endure for a lifetime and are inexhaustible.  Included as income.
Competition Prizes: Rother v. MNR (1995, TAB)
· F: Professional architect receives $2,000 as one of six participants in a design competition for the National Gallery of Canada who were selected to participate in a final competition for a commission to design the gallery on the basis of designs submitted.
· I: Taxable as income? NO- WINDFALL 
· R: TP was not an officer of the national Gallery or Government; didn’t receive the $ as payment for services or a fee or as a purchase price of the design submitted.

Competition Prizes: MNR v. Watts (1966, Ex. Ct.)

· F: Architect in design comp for Canadian Mortgage and Housing Corp. Received $4000 as one of five entrants asked to submit further drawings and $15,000 a a prize for the best design.  
· I: Taxable as income? YES
· R: Both payments came from a contractual relationship that had been created between the taxpayer and the CMHC by virtue of the entering into this competition and filing of drawings.
Competition Prizes Clarified: ITA 56(1)(n) & 56(3)

· 56(1)(n): INCLUDE:

· Total amount of $

· From a scholarship, fellowship, bursary or prize

· From acts normally carried on by the TP

· Besides those already included in income from the year

· Minus the TPers scholarship exemption for the year computed under 56(3)

· 56(3): TPers exemption for above =

· (a) $ received for prescribed prizes, ie, elementary school stuff

· (b) scholarship exemption of some sort

· $500 exemption
Filed Normally Carried on by the TP: Turcotte v. Canada (1997, TCC)

· F: Quiz show (tous pour un). TP was a welfare recipient who had been a cinema manger but had been unemployed for seven years. 
· I: Was the study of film, Charlie chaplin, a filed normally carried on by the TP? NO
· R: it is difficult to regard the vast field of culture as an individual’s ordinarly field of endeavour. That phrase means a defined, specific field of endeavour continuously engaged in by that person.
Prescribed Prizes Exemption: Reg. 7700

· For purposes of 56(1)(n), a prescribed prize = recognized by the general public and awarded for meritorious achievement in the arts, the sciences, or service the the public. Does not include an amount reasonably regarded as received as compensation for services rendered or to be rendered.

Prescribed Prizes Exemption: Foulds v. Canada (1997, TCC)

· F: TPer, a band manager, receives “music Spirit East Awards” and “ultimate Deal” award. 
· I: Prescribed prize? YES
· R: There was meritorious achievement in the arts (preparing the songs, etc), and the contest was very well advertised in the press and on the radio, and therefore recognized by the general public as required by reg. 7700. 

Prescribed Prizes Exemption: Labelle v. the Queen (1994, TCC)

· F: Accounting prof wins the 2nd international Accounting Case Writing Competition. 
· I: Was the prize recognized by the general public? YES
· R: Minister had reassessed recipients of the same prize on the basis that the prize was recognized by the general public. Minister can’t have it two ways, and should have explained to the TPer why he prize was not recognized.
6.) INCLUSIONS: Property Income—Interest

Interest: ITA 12(1)(c)

· INCLUDE: 
· any amount received or receivable in the year
· depending on the method regularly followed by the TP in computing income

· As, on account of, in lieu of payment or in satisfaction of INTEREST

· To the extent it wasn’t included in a preceding taxation year

· Interest= not defined in ITA. Take definition from Con. Law.
· Compensation for use/retention of a principal sum

· referable to a principal sum

· Day-to-day accrual

Characterization of Interest: Perini Estate v. MNR (1982, FCA)

· F: TP was selling a private company. Received 3 payments- Cash on closing (capital receipt); a % of post-tax net profits paid annually (capital or royalties); and interest on profits, dated from closing, at 7% per year (interest or capital?). Minister characterized the “interest” payments as interest income, and included it in computing the TPers income for those years under 12(1)(c).

· I: Was the 7% calculated interest & therefore income? Or was it part of the purchase price and therefore capital?

· A: TPer argues that they didn’t accrue from day to day on an existing principal amount.

· R: The TP had legal entitlement to the interest, whether or not it was known that a capital amount would exist. The existence on a closing date of a conditional obligation or contingent liability to pay the balance of price should be treated as having become absolute with retroactive effect for the purposes of interest if the contingency comes true.

Participatory Interest: ITA 20(1)(c)

· Fixed interest rate + an additional sum. Calculated as a % of a gross rate of return
Characterization of Interest expanded to include participatory interest: Sherway Centre Ltd. v. Canada (1998, FCA)  
· F: TP financed the construction of a shopping centre in Toronto by issuing bonds paying fixed interest computed a an annual rate of 9.75 percent ad “participatory interest” equal to 15% of the TPers operating surplus in excess of $2.9 million. Together, the interest and participatory interests was expected to yield a combined return of 10.25 per cent 
· I: Should he get a deduction for interest paid?
· R: Accruing day to day implies that each holders entitlement to interest must be able to be ascertained on a daily basis. An amount paid as compensation for the use of money for a stipulated period can be said to accrue day to day. The participating interest can also be related to the principal sum because it was payable only so long as there was a principal outstanding (for the duration of the loan). The portion of the participatory interest received was directly proportional to the amount of principal owed. Not to construe this provision as such would be to ignore the new commercial realities not considered when past decision were rendered.
Interest Payments referable to principal sum retroactively: Miller v. Canada (1985, FCTD)

· F:  TP received a retroactive salary increase with “interest” payable from the periods to which the salary related.
· I: Referable to a principal sum? YES, retroactively
· R: Even though the amount of the principal sum to which the interest payments related was not determined prior to the commencement of the time period to which the interest related, they constitute interest.

Payments with an element of compensation: Huston v. MNR (1962, Ex Crt)
· F: Amounts paid as interest on awards from the war claims fund established after the 2nd world. Payments made in 1958, and 3% per annum was to be paid from January 1, 1946 forward. 
· I: Interest? NO
· R: Although the amounts were called interest, calculated like interest, and served the purpose of interest, they were not interest because from 1946- the date of the awards the recipients wee not legally entitled to a principal amount upon which the interest could accrue. 

· Different from Pirini in that: in P there was in existence on the closing date an obligation to pay a price to de determined according to the formula set out in the agreement.

Payments with an element of compensation: Bellingham v. Canada (1995, FCA)

· F: TP received an amount pursuant to s.66(4) of the Alberta Expropriation Act, authorizing the payment of additional interest on compensation awarded by the land compensation board where the compensation offered was less than 80% of the amount ultimately awarded.
· I: Interest? NO
· R: This was a punitive damage award, not interest.

Deemed Interest where payments of interest & capital are combined: ITA 16(1)(a)

· Applies where
· Under a contract or other arrangement

· An amount can reasonably be regarded as being in part interest, and in part capital

· Then…

· The part of the amount that can be regarded as interest shall be deemed interest 

· On a debt obligation held by the person to whom the amount is paid/payable

· Regardless of when the K was made, or the form or legal effect thereof.

Deemed interest: Groulx v. MNR (1967, SCC)
· F: TPer owned a farm. Was approached by developers, and refused to sell. Negotiated a price of $395,000, with $85,000 due on closing, $15,000 due one year later, then $25,000 one year later, then $50,000 for 4 years in a row, the a final payment of $70,000. Payments made annually. If the purchaser was late, then a 6% charge per year would be added. If the purchaser paid early, then he’d get a 5% reduction.
· I: Is some portion of these payments interest? YES
· R: Looked at fair market value (the price that an assessor would price it at)- payments were far in excess of this. ( the difference between the two would have been interest. Also, this was “no ordinary farmer,” who had special knowledge about finances, and possibly intended to capitalize the interest, as he suggested the arrangement. Common business practice when selling land is to have interest of 5%. Late penalties and early discounts suggest extra, and less, interest.
Deemed Interest: Vanwest Logging Co. Ltd. v. MNR (1971, Ex Ct)

· F: TP sold a tract of timber for 7.5 mil, of which 1.5 mil was payable on closing with the remainder payable over 5 years in 5 instalments of 1.2 mil each. Didn’t provide for payment of interest except in the case of overdue instalments, in which case there was interest at 6% per year.
· I: Is some portion interest? NO
· R: Must consider 4 factors: Terms of the agreement (no decrease if paid early), the relationship to FMV (no excess here), common practice (no evidence interest was common practice here), and the course of negotiations (no evidence of intent). Should only be used when something in the evidence indicates that it was the intention of the vendor to avoid taxation on interest by including it as part of a larger capital payment than would otherwise have been made. 

Discounts & Premiums: General

· A debt obligation is acquired at a price less than the principal amount payable on maturity creates a discount that is an economic return in addition to any interest payable on the debt
· Debt obligations may provide an economic return in the form of a bonus in excess of the principal amount payable at maturity.

· To characterize these amounts as legal interest, judicial decisions have suggested that they must compensate for the use of borrowed money, and refer to the principal amount and accrue day by day.

Discounts and Premiums: O’Neil v. MNR (1992, TCC)

· F: TP paid $189,000 on January 27, 1989 for a government treasury bill. Held it for 6 months, then obtained $200,000. He bought another treasury bill for $189,000, and received another $200,000.

· I: Was the money he made on the treasury bills a capital payment? Or interest? INTEREST

· R: Here, the passing of time is what entitles the TPer to the payment. This is different from bonds, where market fluctuations are responsible.
Discounts & Premiums: Peter Dixon & Sons Ltd (1938, TCC)

· F: TP, in return for consideration moving from him to the company, was to receive from the company 120 promissory notes payable without interest  every three months. The consideration was less than the consideration moving from the company, by a margin of 4%. NOTES WERE ISSUED AT A DISCOUNT AND PAYABLE AT A PREMIUM. 

· R: Where a loan is made at or above a reasonable commercial rate of interest as is applicable to a reasonably sound security, there is no presumption that a discount is in the nature of interest. The true nature of the discount or premium is to be ascertained from all the circumstances—must consider the term of the loan, the rate of interest expressly stipulated for, the nature of the capital risk, the extent to which the parties expressly took or may reasonably be supposed to have taken the capital risk into account in fixing the terms of the contract.

Discounts & Premiums: West Coast Parts Co Ltd. v. MNR (1964, Ex Ct)

· F: TP loaned $125,000 to be repaid in less than 2 years with 10% interest and a bonus (premium) of $56,000. 
· I: Is the bonus interest? NO; Taxable as business income from an adventure in the nature of trade

· R: Where the premium is the sole consideration for use of the money, it’s probably interest. Where a contract provides for repayment with interest plus an additional fixed amount, that is more than likely an inducement payment to the lender to incur the risk of not getting his money back in speculative circumstances. ( profit from an adventure in the nature of trade

Discounts & Premiums: allocation between interest & gain if value of debt obligation changes: Gestion Guy Menard Inc v. Canada

· F: The market price of treasury bills can vary due to prevailing rates on interest on the market. Therefore, the discount might not accrue day to day like interest.

· R: Where a treasurey bill is disposed of prior to maturity, the CRA will distinguish between interest and capital elements of a gain or loss by computing the “effective ield” of the bill and subtracting from the proceeds both the cost of the bill and the interest computed up to the date of the disposition on the basis of the effective yield. 

7.) DEDUCTIONS: General
General Deductions Provisions & Rules
· 9(1): Include profit—a net concept that implicitly authorizes the deduction of legitimate expenses incurred to earn income from the business or property. Business Practice Test
· 18(1)(a): Income Producing Purpose Test: Disallows deduction of outlays or expense except to the extent that they were made or incurred for the purpose of gaining or producing income.

· 18(1)(h): Personal or Living Expenses: Prohibits the deduction of personal/living expenses other than travel expenses incurred by the TP while away from home in the course of carrying on business.

· 67: Reasonableness: limits deductions in respect of income from all sources to an amount that is “reasonable in the circumstances”
65302 BC Ltd.- Judicial Approach to these provisions
· Downplayed 9(1) and adopted 18(1)(a) as the test for deductions

· Rejected avoidability and public policy tests because they aren’t found in the act.

· Fines & penalties may be non-deductible where a breach is so egregious or repulsive that subsequent fines can’t be justified as being incurred for the purpose of producing income.
8.) DEDUCTIONS: Illegal Expenses

Espie Printing Co. v. MNR (1960, Ex Ct)

· F: TP paid overtime wages under the table to avoid workers having ot pay taxes

· I: Illegal payments deductable? YES

· R: Wages are generally deductable, and would have been proper deductions if they were made legally. Illegality of the arrangements with the employees has no bearing on the question whether they are wholly, exclusively, and necessarily laid out for the purpose of earning the income.

Bribe Payments: ITA 67.5

· No deduction for offences under the criminal code’s bribery provisions, ie, payments made to government officials or employees in the public sector, or the bribery of private sector agents or employees where the payment would constitute an offence.

9.) DEDUCTIONS: Damage Payments

Imperial Oil Limited v. MNR (1974, Ex Ct)

· F: TPer oil company had a boat collide with another. Company was involved in shipping oil as part of its business.

· I: Was the damage payment made for he purpose of gaining or producing income? YES

· R: 9(1) authorizes deductions, but is limited by 18(1)(a) to the profits or gained ascertained on ordinary or well-accepted principles of commercial trading. HERE, transporting petroleum and products was part of the business, and that the ordinary risks and hazards must be accepted as including the possibilities of loss inherent in it, and that the risk of collision at sea was an ordinary hazard of a shipping company. Negligence of seamen was a contingency to be expected. Therefore, the payment made was in respect of a liability for a happening that was REALLY INCIDENTAL to the business. 
Davis v. MNR (1964, TAB)

· F: The TP, a pig farmer, sought to deduct damages and legal costs arising out of an automobile accident that occurred while he and his family were on their way to inspect two boars that had been purchased by his brother.
· I: Deductable? NO

· R: The accident was in no way incidental to the business of farming or hog-raising. The accident was TOO REMOTE.

· NOTE: Use of this remoteness test now called into question by 65302 BC.

McNeill v Canada (2000, FCA)

· F: Chartered accountant agreed to sell his practice, provide consulting and accounting services to the purchaser for 3 years, and to refrain from competing with the purchaser within a specified geographical area for a further 5 years. Damages payable after he was determined to have breached the restrictive covenant.

· I: Is the damage payment deductable? YES

· R: The TPer’s actions were for the purpose of keeping his clients and his business. If a fine or penalty for breach of the law is deductible because nothing in 18(1)(a) precludes it (65302 BC), it follows that court ordered damages for a breach of a contract should also be deductable.

65302 Implications for these

· Avoidability and public policy tests rejected, and remoteness test questioned. Not clear how this will all shake down- may be that almost everything is allowable because the language in 18(1)(a) is so bloody general, and the judges are retarded and want to make me miserable.
10.) DEDUCTIONS: Fines & Penalties

65302 BC Ltd. v. Canada (1999, SCC)—BAD LAW
· F: An egg/poultry producer was charged user fees for being over-quota. Had 10-15 charges per year, relatively unavoidable. Evidence established that the taxpayer made a deliberate decision to produce over-quota, pending the purchase of additional quota, in order to supply a major customer it might otherwise loose. Assessed for $270,000 in penalties.

· I: May levies, fines, and penalties be deducted as business expenses from a taxpayer’s income? YES

· PH:
· Prior to this case, three tests were dominant—avoidability of the expense; remoteness; and public policy

· R: Avoidability Test: s.18(1)(a) doesn’t refer to avoidability
     Remoteness Test: Remoteness discussion isn’t in the act, and is linked to the old 6(a) language. Have to go back to the act to ask what test is in the act.
     Public Policy Test: For courts to intervene in the name of public policy would only introduce uncertainty, as it would be unclear what public policy was to be followed.
The test for deductions is in 18(1)(a)- note, this is wrong. Doesn’t discuss profit/9(a). Fines and penalties are capable of falling within the broad and clear language of 18(1)(a). Exception should be made for “egregious/repulsive” expenses. 

· NOTES: NOW OVERTURED BY STATUTE. This case calls into question the remoteness test used for legal costs, fines & penalties, damage payments, and illegal expenses 
Prohibition on fine/penalty deductions: ITA 67.6

· No deduction for fines or penalties, except prescribed fines & penalties, imposed by the government (reg 7309).
11.) DEDUCTIONS: Recreation, Meal & Entertainment Expenses

Pre-Statutory Provisions- The Royal Trust  Co. v. MNR (1957, Ex Ct)

· F: Company required senior employee to join social clubs, and paid their membership fees. The policy resulted in an increase in business, and other companies did the same thing. Sought to deduct expenses & were reassessed.

· I: Can they deduct the expenses? YES

· R: 9(1) and 18(1)(a) work together to allow deductions when they are consistent with ordinary principles of commercial trading or well accepted principles of business practice.. Therefore, the club memberships are deductable.
Statutory Prohibitions & Limits: ITA

· 67.1(1): 50% limit on otherwise deductible expenses for human consumption of food or beverages or enjoyment of entertainment. 67.1(2): Exception for expenses in expectation of compensation in the ordinary course of business, fundraising events, expenses for which the taxpayer is specifically compensated; expenses for food and beverages exempt under 6(6)(a) (remote worksites), and for 6 or fewer special events in a calendar year open to all EEs at a particular place of business.
· 18(1)(l)(ii): No deduction for membership fees in clubs with a main purpose of providing dining, recreation, or sporting facilities to members.
· 18(1)(l)(i): No deduction for costs for the use of maintenance of a yacht, camp, lodge, or golf course of facility unless it’s used in the ordinary course of business for hire or reward
67.1: Human consumption of food/enjoyment of entertainment: Stapley v. Canada (2006, FCA)
· F: S bought GCs for clients who bought homes through him, and sought to deduct the cost.
· I: Can he deduct the GCs? Does the provision apply exclusively to enjoyment of food by staff, etc, and not customers? NO

· R: The provision doesn’t provide that consumption of food must be by a specific person or class of people. There’s a large list of exceptions in the list, including ones that imply self-consumption isn’t necessary for the provision to apply. The purpose may be to restrict personal consumption deductions, but with this tension, the text is the most important. No deduction. 

67.1: Scott v. Canada (1998, FCA)

· F: TP was a courier who delivered packages by foot and public transit. Sought to deduct the cost of additional food and water that he consumed as part of his daily routine. 

· I: Deductible? YES

· R: A courier who drives an automobile is allowed to deduct his or her fuel, so the foot courier should be able to deduct the fuel his body needs. He can only deduct the extra he needs. This result takes into account the different methods by which the same job is done and puts all couriers on equal footing. Environment considered. 
18(1)(l)(i): Sie-Mac Pipeline Contractors Ltd v. MNR (1993, SCC)

· F: TP sought to deduct a sum of $12,800.65 that it spent to send seven customers, five employees, and two employees of a related company on a three-day trip to a fishing lodge (the Hoeya Hilton) in a wilderness of BC, to show appreciation.

· I: Deductible? NO

· R: Not deductible even though it may have been incurred for the purpose of producing income. There is no need for the property to be owned or rented or exclusively controlled in order for it to be used as that word is employed in the section. Also, none of the other associated costs- travel to/from, food, etc are deductible.

Entertaining guests @ personal parties: Roebuck v. MNR (1953, TAB)

· F: TPer and his brother invited a number of clients and prospective clients to a bat mitzvah for the TPers daughter to recognize a debt to their clients and to establish goodwill with prospective clients.
· I: Deduction? NO
· R: Wasn’t in accordance with the principles of commercial trading or accepted business practice, nor were the costs incurred for the purpose of gaining or producing income. If the party starts as a personal party, and then clients are invited, no deduction. Party was purely for social entertainment following a religious ceremony.

Entertaining guests @ personal parties: Fingold v. MNR (1992, TCC)

· F: TPer = one of two SHs in a private company called Fobasco, was assessed under subsection 15(1) b/c he received a SH benefit from the company, b/c the company paid part of the cost of receptions held after his son’s bar mitzvah & stepdaughter’s wedding. 
· I: Was paying for the wedding/mitzvah a business expense? NO

· R: No evidence that the business guests at the party were aware that they were the guests of the company and not the TPer. If the TP incurs expenses to promote a business, the person who the TP desires to think kindly of the company msut be aware that the company, and no one else, has actually disbursed the funds for that purpose. If an expense is incurred essentially for personal purposes, it cannot at the same time be incurred for the purpose of earning income from a business.

Guests @ Personal parties: Grunbaum v. Canada (1994, TCC)

· F: TP was president and primary SH of a company that sought to deduct expenses for a wedding reception

· I: Deduction? YES

· R: The invitations were sent through the company and identified the trade name of the company on both the interior and exterior envelopes, and all correspondence with business guests was handled by the company exclusively. Where it’s clear that business guests are separate from personal, a deduction is permissible. 

12.) DEDUCTIONS: Clothing Expenses

18(1)(h): Personal or Living Expenses: Prohibits the deduction of personal/living expenses other than travel expenses incurred by the TP while away from home in the course of carrying on business.
No. 360 v. MNR (1956, TAB)

· F: Actress, start of stage & TV, proves her success was partly due to her elegance and grooming. Special clothing requirements for TV.

· I: Can she deduct her clothing expenses? NO

· R: This is a personal/living expense because she could and did wear the clothes outside of television.

Giroux v. MNR (1957, TAB)

· F: TP, a stage and television artist, sought to deduct $23678 incurred to purchase clothes an accessories that the TP considered necessary for playing her roles, and a ruther amount for the cost of cleaning those items.

· I: Deductible? YES

· R: Distinguishes between an expenditure incurred by an artist for clothing he coul not suitably wear except on stage or TV but which he is required to provide or feels he should wear on account of the role he will play or character he will portray, and an expenditure incurred by an artist for costumes or clothing he can wear either on stage, TV or in private life. Cleaning expenses disallowed because they were purely personal.

13.) DEDUCTIONS: Home Office Expenses

18(12): Home Office Deductions

· (a):no deduction for a workspace in the home unless it’s 

· (i): the individual’s principal place of business OR

· (ii): used exclusively to earn income from a business, and used on a regular or continuous basis for meeting clients, customers, or patients. 

· (b): If you do get the deduction, you cannot deduct expenses to create a loss, but can carry forward these disallowed expenses to be deducted against income from the business in subsequent taxation years.

General Principles; Pre-Statute: Lock v. MNR (1965, TAB)

· F: L lived in Thornhille house, and worked in Toronto. He built an addition onto his home that contained a home office. He met maybe 2 clients there a week. His office wasn’t listed or marked as a place of business.
· I: Deduction for home office expenses? NO

· R: When there’s another place of business, onus is high to show that the home office is business and not personally related. Where there is no sign, clients are only met once or twice a week, and the office is mainly used for his convenience and was personal to him, no deduction.

Phone Contact in 18(12)(a): Vanka v. Canada (2001, TCC)

· F: TP, a family physician who maintained an office in downtown Montreal, where he saw parients from 8:00 am to 7:00 pm, sought to deduct expenses related to te operation of a home office where, on average, he saw one parient per week and received seven telephone calls each evening, accessing their medical files through a computer connected to his downtown office.

· I: Used on a regular and econtinuous basis for meting patients? YES

· R: Seeing one patient/week wouldn’t count, but the telephone calls push it over the edge and constitute meeting patients.

Part of self-contained domestic establishment? Ellis v. Canada (1994, TCC)

· F: TP operated a business producing and selling pottery and stained glass out of a studio built over a flat-roofed garage at her residence and connected to the rest of the house through two interior passages.

· I: Part of her self-contained domestic establishment? YES

· R: Although customers could enter the premise from the outside, the studio was physically connected to the house and was accessible without having to go outside, and shared the electrical, water and hearing facilities. “In order to apply, the subsection does not require the smell of home baked bread wafting into the workspace.”

Part of the Self-contained domestic establishment? Dufour v. Canada (1998, TCC)

· F: Notary business carried on in an office constructed in the taxpayer’s garage.

· I: Part of the self-contained domestic establishment? YES

· R: Physically attached to the house, shared utility connections with, and was accessible from the interior of the TP’s home

Part of the SCDE? Maitland v. Canada (2000, TCC)

· F: Tp operated a bed and breakfast business in a residence purchased for that purpose, residing on the top floor and part of the second floor and using the remainder of the second floor and the main floor in the business.

· I: Part of the SCDE? YES

· R: The residence was clearly their home. No losses deductible

Part of the SCDE? Sudbrack v Canada (2000, TCC)

· F: Operation of a country in, TP and family resided in the same building in which the business was carried on

· I: Deduct losses? YES

· R: The separate living quarters of the family, which were essentially a separate apartment within the inn, constitute a self-contained domestic establishment without including the rest of the inn.

Part of the SCDA? Broderick v. Canada (2001, TCC)

· F: TP lived in a basement apartment and operated a bed and breakfast in the rest of the self-contained domestic establishment

· I: Deduct losses? NO

· R: Distinguished from Sudbrack because the business was largely seasonal, making the residence fully available to the TP and his family for 7 months of the year.

14.) DEDUCTIONS: Travel Expenses

18(1)(h): Travel expenses incurred by the TP while away from home in the course of carrying on the TPer’s business are excluded from other personal and living expenses, the deduction of which is disallowed in computing a TPer’s business or property.
Cumming v. MNR (1967, Ex Ct)

· F: Anaesthetist had an office at home, and none at the hospital. His schedule involved back and forth from home office to the hospital. He sought to deduct the auto expenses.

· I: Are these travel expenses deductible via 18(1)(h)?

· R: Looked at Denning case where a person lived far from work for personal reasons, and therefore couldn’t deduct. But here, we don’t use the words wholly, exclusively, etc. Here, the facts are different. TP lives close to the hospital for work reasons, and has no other office. Home office s his base of operations.

Henry v. MNR (1971, SCC)

· F: Anaesthetist sought to deduct expenses incurred in commuting between hospital in Victoria and his home a mile away.

· I: Can he deduct? NO

· R: TP kept a separate office, where records were kept and accounts were made up. No difference btw the appellant and the self-employed owner of any business who maintains a home from which he leaves in the morning and returns in the late afternoon as a matter of course.

Canada v. Cork (1990, FCA)

· F: TP, a mechanical design draftsperson, maintained an office in one room of his rented home, and sought to deduct expenses incurred in travelling to construction sites at which he performed services on drafting tables supplied by those for whom his services were rendered with tools & materials of his own.

· I: Deduction? YES

· R: TP used his home as BASE OF OPERATIONS for his business. He arranged work from his home where he could be found. He used his home as a base of focal point for that purpose and for the performance of his work in the field.
Forestell v. MNR (1991, TCC)

· F: TP, an independent contractor engaged solely by the Royal Ontario Museum, resided in Campbellford and commuted to Toronto on a weekly basis, where he rented a small apartment that he claimed to use as an office. Deducted travel expenses. 

· I: Travel expenses deductible? YES

·  R: His base of operations was in Campbellford, although it doubted whether the activities performed at the TPers home were more than a very small part of the total business operation. Using campbellford as the base was his choice, but deductible nevertheless. 

Randall v. MNR (1967, SCC)

· F: TP engaged in business of managing horse-racing activities at a number of race tracks in BC, and entered into an agreement to manage business affairs and transactions in Portland, Oregon. Sought to deduct $5,241 fo travelling, including the entire amount expended for meals and loding while in Portland.
· I: Deductible? NO
· R: The Portland operation was only one base of a single business carried on in various geographic locations, and travelling is deductible when in the course of a single business.
· DISSENT: These were personal and living expenses incurred in order to be available to earn the income in Portland, not travelling expenses incurred in the course of carrying on the TP’s business in Portland.

Waserman v. MNR (1969, TAB)

· F: TP operated a furrier shop in Pembrook Ontario, but resided 100 miles away in Ottawa. Sought to deduct expenses incurred travelling between these two cities as well as expenses for meals and lodging while in Pembroke. 
· I: Deductible? YES; Travelling within business.
· R: Appellant was carrying on a business in both cities as well as while traveling from one city to the other. Had offices and advertising in both places. The business must be considered as a whole just like that of any bank or other business that has branches here and there. The appellant must incur expenses whether his headquarters is in Ottawa or in Pembroke and he found it more profitable to pay hotel bills in Pembroke than Ottawa.
A-1 Steel and Iron Foundry Ltd v. MNR (1963, TAB)

· F: TP sought to deduct $ in respect of a trip to Europe taken by its president and controlling SH, who was accompanied by his wife. 

· I: Can he deduct the trip? Yes and NO

· R: Only a small portion of the trip was devoted to visiting business contacts and inspecting techniques at other foundries, so only 35% of half of the total expenses representing the TPers share, were deductible. Rest were personal expenses.

15.) DEDUCTIONS: Interest Expenses

ITA: General Provisions

· 20(1)(c): You may deduct,
· Notwithstanding 18(1)(b), (h)

· An amount paid or payable for the year

· Pursuant to a legal obligation to pay interest

· (i) on borrowed $

· (ii) or on a debt owed

· That’s used for the purpose of earning income from a business or property

· (4) or a reasonable amount in respect therefore, whichever is lesser 
· 20(3): Borrowed money used to repay a loan is deemed to be used for the same purpose as the original borrowed funds.

Bronfman Trust v. Canada (1987, SCC)

· F: Trust was established for B’s daughter, P. P had a right to 50% income and the trustrees discretion with respect to capital. Assets had a cost of $15mil, and fair market value of $70mil. Very low income yield on trust of 0.5%. Trustees descided to distributed capital to P ($500,000 & 2mil), but it wasn’t a good time to sell the assets, so they took out a loan to pay Phyllis ($300,000 & 1.2mil). The trust had to pay the interest on the loan, then sold assets and repaid the loan. Sought to deduct interest payments of 110K, 10K, & 1.4K.
· I: Is the borrowed $ used for the purpose of producing income? NO

· R: The inferred purpose of the provision is to encourage capital accumulation. IF this were allowed, then rich people could take out loans to travel, etc, and deduct it because they’re “preserving capital.” Bona fide purpose must be to earn net income. Here, the interest expenses exceeded the income. The purpose therefore was to conserve capital, and not income. Emphasis is on direct use of funds and tracing. 

Tracing: Tennant v. MNR (1996, SCC)

· F: TP borrowed $1mil  and bought a million common shares of an arm’s-length corporation. He then disposed of the shares to an arm’s length holding company in exchange for 1000 class B common shares of the holding company. TP continued to deduct interest on the full 1 million borrowed. Reassessed and allowed only a deduction for interest on the $1000 value of the shares declared when he sold it to the holding company.

· I: How much can he deduct?

· R: Full amount of the borrowed funds could be traced to the interest in the 1000 shares of the holding company. To deduct, the TP must establish a link btw the current eligible use property, the proceeds of disposition of the original eligible use property, and the $ borrowed to acquire the original eligible use property. Here, both the original shares and the holding company shares were directly traceable to the loan. $ was borrowed and used to produce investment income, and continued to use the money for that purpose even though the investment vehicle for producing the income changed. The first source continued in a new form, as all the shares are directly and fully traceable to the loan. 
Indirect Use Argument Accepted: Grenier

· F: TPer owns a house, mortgages it, and uses the $ to invest in a business. He then sells his house and uses that money to pay off the loan, and borrowed more money to purchase the new residence. He sought to deduct the interest on the full amount of the new loan on the basis that it had replaced the original (smaller) loan. 

· I: Can he deduct the interest he pays on the mortgage? Yes, on the amount of the original loan

· R: The decision in Bronfman does not seem to have overruled the reasoning in Trans-Prarie, and indirect is still OK. If one looks at the commercial reality of this situation, you see that there was a series of transactions the net result of which was to enable to TP to borrow money in order to earn income from a business, using his private home as collateral for the loan. There was in essence the replacement of one borrowing of money for the purpose of their business by another borrowing money for the same purpose, thus bring it within SS 20(3) of the ITA so that such borrowed money could be deemed to be used for the same purpose as the original money borrowed. 
Indirect Use Argument Rejected: Attaie

· F: TPer buys his home, and has $ is Iran. He borrowed at a high interest rate so he could repay it when he got his money out of Iran. He then didn’t repay the loan, and sought to deduct the interest because the purpose of the mortgage was to preserve his income by not focing him to use the money he already had.

· I: Can he deduct the interest expenses? NO

· R: The use of the borrowed funds was to purcharse a house. The fact that A decided to maintain the borrowing and use the funds received from Iran to make more profitable investment does not render the interest that is incurred for the purpose of earning income from a business or property. There is no tracing of the borrowed funds. The funds were put to a non-eligible use while the personal funds were used so as to produce income.

Emphasis on Economic Substance to determine purpose: Mark Resources Inc v. Canada

· F: Profitable Canadian company with a wholly owned US subsidiary & had accumulated substantial business losses, borrowed US dollars that it transferred to the American subsidiary as a contribution of capital. US company invested the funds at a lower rate than that payable on the TPer’s loan, using its prior years’ losses to shelter taxes otherwise payable on the interest and paying the full amount ofthat income to the TP as dividends that were deductible in computing the TP’er income. 
· I: Were the borrowed funds used for the purpose of earning dividend income from its US subsidiary? NO

· R: The overriding ultimate economic purpose for which hteh borrowed funds were used was to enable to TP to, in effect, import the losses of its US subsidiary. 

Emphasis above rejected: Singleton v. Canada (2001, SCC)

· F: S takes money out of partnership account, and in the same day, buys his house with it, then borrows money to put it back into his partnership account.

· I: Was the loan for the purpose of producing income? YES

· R: Regardless of the order in which funds come in and out, the TP used the funds to refinance his capital account. 

· DISSENT: The funds were in fact used to finance the purchase of a private home.

Emphasis on above rejected: Ludco Enterprises Ltd. v. Canada (2002, SCC) Pre-Garr
· F: Ludmer family borrowed money that was used to acquire shares in two companies located in an offshore tax haven, the declared goals of which were to pay little in the way of dividends in order to accumulate untaxed investment returns that would increase the value of investors’ shares, resulting in capital gains on their subsequent disposition. Sought to deduct $6mil in interest payments; dividends were $600,000. Eventually realized a capital gain of 2.4 Mil. 

· I: Interest payments deductible? YES

· R: The term “income” does not refer to net income, but to income subject to tax. A taxpayer’s ancillary purpose to earn income so defined is equally capable of providing the requisite purpose for interest deductibility in comparison with any more important significant purpose. 

Emphasis on above rejected: Shell Canada Limited v. Canada (1999, SCC)

· F: TP required $100mil for its general corporate purposes; entered into an elaborate series of transactions whereby it borrowed funds in a currency that was expected to depreciate against the US dollar, exchanged these funds for US dollars, and entered into a forward exchange agreement to purchase the NZ dollars as needed to make interest and principal payments on the loan.TP incurred higher interest expenses than it would have if it had borrowed US dollars. Sought to deduct the Canadian equivalent of the NZ dollar interest expenses and reported the foreign exchange gains as capital gains.
· I: Are foreign exchange gains income? Can they deduct the interest?

· R: The borrowed funds were used by the TP for the purpose of earning non-exempt income from its business, notwithstanding the purpose for which the $ was borrowed, and the interest rate negotiated with the NZ lender was a reasonable rate.

· NOTE: now reversed by statute, limiting the deduction of interest expenses on weak currency debt to an amount that would have been payable if the taxpayer had incurred the debt directly in the financial currency that is used for the purpose of gaining or producing income. 

16.) TIMING ISSUES: Inclusions
Timing Issues: The Basic Statutory Framework
· 9(1): Income for a year = profit/loss from the year

· 12(1)(a): Include unearned amounts received in the course of a business

· 12(1)(b): Include amounts receivable (to which the TP is legally entitled, provided they are sufficiently ascertainable)

12(1)(a): Amount Received: Kenneth B.S. Robertson Ltd

· R: Distinguishes between non-taxable advances & deposits, and taxable receipts to which the recipient’s right is absolute and under no restriction, contractual otherwise, as to its disposition, use or enjoyment.
12(1)(b)- Amounts Receivable: West Kootenay Power& Light Co v. MNR

· F: Power co operated in 2 month billing cycles. @ end of year, electricity would have been put out, but not billed for. WK could estimate how much $ was owed. Up to 1979, WK didn’t include unbilled amounts. In 1979, they changed their method to the accrual method from the billed method, and used this until 1982. In 1983, they maintained the accrual basis for calculating income, but changed to the billed basis for its income tax return, eliminating from its income the estimate of revenue unbilled at year-end, and reported revenues only as billed. 

· I: Should they calculate their income using the receivable method, or the billed method? RECIEVABLE
· R: The taxpayer should calculate their amounts receivable using whichever method provides a true picture of the taxpayer’s revenue, which more fairly and accurately portrays income, and which “matches” revenue and expenditure, if one method does. Even if an amount is not due as of yet (because not billed), because the good was delivered & is ascertainable, WK has a legal right to it, and it’s receivable. It would be undesirable to establish an absolute requirement that there must always be conformity btw financial statements and tax returns. 

12(1)(b): Receivable: MNR v. John Colford Contracting Co (1960, Ex Ct)

· F: TP carried on a business of furnishing and installing plumbing, hearing, air conditioning, and ventilation equipment. In the course of its business, it entered into several contracts pursuant to which it received progress payments as work was carried out, of which a stipulated percentage was held back until the work was completed and certified by the supervising architect or engineer. 
· I: Should the TP include the holdbacks as they were receivables? NO
· R: The contractor has no legal right to the amount of the holdback until the issuance of the certificate, and no suit can be properly commenced before certification unless it is clear that the certificate has been improperly withheld. Holdbacks on a project certified by the end of the TPer’s taxation year were receivables in that year, even if the amount wasn’t received or the TP know the project had been certified by the end of the year.
Interest Accrual Statutory Framework: 

· 12(3)- corporations: For a corporation, partnership, trust, etc, include any interest on a debt obligation that accrues to it to the end of the year, or becomes receivable or is received by it before the end of the year, so long as not included in the previous year.—earliest of when its received, receivable, or accrued. 
· 12(4)- individuals: Where a TPer holds an interest in an investment K, on any anniversary day of the contract, include the interest that accrued to the TP to the end of that day w/ respect to the investment K, so long as not included in previous year.

· 12(9)- individuals: For the purposes of (3) & (4), where a TP acquires an interest in a prescribed debt obligation, an amount determined in prescribed manner will be deemed to accrue to the TP as interest on the obligation in each year in which it holds the obligation

· 12(11): An investment contract = a debt obligation where the interest is included annually.

· 12(11): An anniversary day = each one year after the contract was entered into or sold to someone else

· 20(14)- Interest Allocation Rule: The amount of interest accrued before the sale of a debt obligation will be included in the transferor’s income

· 52(1)- Interest included in the income of the transferor can be added to the cost of the debt obligation
· 53(2)(1): Interest deductible by the transferee must be deducted in computing the cost of the debt obligation
17.) TIMING ISSUES: Deductions

Timing of Deductions: Statutory Framework

· 18(1)(a): To deduct it, an outlay or expense must be made (cash payment) or incurred (Debt obligation payable)
· 18(1)(e): Cannot deduct contingent liabilities
· If your liability to pay is contingent, you haven’t actually determined that there’s a debt owed!
Amounts Payable When? L. J. Guay Ltee v. MNR (1971, FCTD)

· F: General subcontractor holds a percentage of payments to his contractors until the work is checked. He is obliged to pay 35 days after approval by the architecht.
· I: Can he deduct the withheld moola? NO
· R: The true picture of his income is that the expense hasn’t been incurred. No deduction will be allowed until 35 days post approval. Until then, it’s a contingent expense.
Amount Ascertainable? Samuel F. Investments v. MNR (1988, TCC)
· F: TPer resolved on December 27, 1978 to pay a management bonus of $147,000 to the C’s president and sole SH at an undetermined future date. Sought to deduct the amount of the unpaid bonus in computing its income for the 1978 taxation year, even though the bons was not paid in 1978 or 1979, and was cancelled in 1980.
· I: Can he deduct the bonus? For F’s Sake, NO!!
· R: A liability to make a payment is contingent if the terms of its creation include uncertainty in respect of any of these three things: Whether the payment will be made; the amount is payable; or the time by which the payment will be made. HERE, there were uncertainties regarding the time or times of payment and whether payment would ever be made either in whole or in part.
18.) TIMING ISSUES: Inventory Costs

Inventory Costs: Statutory Framework

· 248(1): Inventory = a description of property the cost or value of which is relevant in computing a TPer’s income from a business for a taxation year
· By virtue of the matching principle & true picture, no decution of the costs until the year that the inventory is sold
· Homogenous inventory: Deduct all expenses incurred in the year, and ADD BACK the cost of inventory that remains unsold at the end of the year; proceeds from sales minus the cost of unsold inventory at the beginning of the year, minus the cost of inventory acquired or produced during the year, plus the cost of unsold inventory at the end of the year.
· 10(1): Valuation of Inventory: When computing income for a taxation year from a business that is NOT AN ADVENTURE OR CONCERN IN THE NATURE OF TRADE, property described in an inventory will be valued at the end of the year at the cost at which the TP acquired the property, or its fair market value, whichever is lower. (allows for accrued losses in the value f unsold inventory by allowing it to be “written down” to its fair market value if it’s lower than its cost)
· 10(1.01): Adventures in the nature of trade: Property described in an inventory is valued at the cost at which it was acquired.
Neonex International Ltd. v. Canada (1978, FCA)

· F: N builds custom signs for sale & then delivers each to the consumer. At the end of each year, he had a number of signs in progress. He began to deduct the costs of the signs in progress for tax purposes, but for accounting purposes, he only deducted once the signs were sold.
· I: Can he deduct the inventory costs before the inventory is sold? NO
· R: Accepted accounting treatment for partially completed signs being produced under contract was that deductions would only be made once the signs were sold, as this portrays the best financial picture of the company to SHs and creditors. Here, the method used by the TP in calculating taxable income did not accord with generally accepted accounting principles nor with the proper method of computing income for tax purposes. Expenses were laid out to bring in income in the next or some other taxation year, and not in the year in which they were claimed. True picture applied.
Valuing Unsold Homogenous Inventory: MNR v. Anaconda American Brass Ltd (1955, PC)

· F: TP carried on a business of manufacturing metal sheets, rods, and tubes, in the course of which it purchased substantial quantities of copper. When metal prices were increasing after the removal of wartime price controls, the TP adopted a Last in First out method of accounting for the cost of its copper inventory, the effect of which was to increase the cost of products sold during the year and thereby reduce its income for the year.
· I: LIFO or FIFO? FIFO
· R: Although LIFO is a generally acceptable and in this case the most appropriate method of accountancy, the FIFO method more nearly than the LIFO method measured the actual stock so far as it can be ascertained. LIFO will be rejected unless it’s supported by the actual flow of stocks. 
Valuing Unsold Homogenous Inventory: CRA’s views

· LIFO and Base Stock are not accepted unless you can prove it was the actual inventory used for income tax purposes. Must use FIFO, average cost, or specific item
19.) TIMING ISSUES: Running Expenses

Oxford Shopping Centres Ltd. v. Canada (1980, FCA)

· F: Owner of a shopping centre paid the city 490K in lieu of local improvement taxes in respect of a road interchange into his shopping centre. TP called this an income expense that was ( deductible in the year of payment. The minister argued the amount should be amortized over a period of years. For the purposes of his onw books, he amortized it over 15 yeas, but included it all at once for tax purposes.
· I: Should he be allowed to deduct the cost? 
· R: The matching principle applies to expenses related to particular items of income, particularly computation of profits from the acquisition and sale of inventory. When expenses cannot be easily matched with subsequent revenues, they are a running expense and should be deducted once even though it may distort income picture for the year.
Tenant Inducement Payments: Canderel Ltd. v. Canada (1998, SCC)

· F: TPer carried on a business developing and managing commercial properties. He spend over 1.2mil during its 1986 taxation year at tenant inducement payments on the signing of leases that ran from 3-10 years. For accounting purposes, they were capitalized and amortized over the term of each lease. For tax purposes, the TP deducted the full amount of the payments in computing its income for the 1986 year.
· I: Can he deduct the TIPS? YES
· R: These were running expenses to which the matching principle does not apply. Some of the benefits could be realized over a period of years, but others (like the satisfaction of interim financing requirements and the maintenance of market position and reputation) were immediately realized by Canderel in the yar the payments were made.There is no uniform solution by which the most accurate picture of the TP’s rofit may be obtained. It would be artifica;l and arbitray to impose the matching principle upon these circumstances
Option available to TP to defer deduction of running expenses: MNR v. Tower Investments Inc (1972, FCTD)

· F: TP contsrtucted 24 apartment buildings in Montreal. Spent a bunch of money on advertising to obtain tenants. Minist argues he had to deduct the amounts ctually expended in each of the taxation years in question.
· I: Could he amortize? YES
· R: The method adopted by the TP of deferring some of the advertising expenses into future years was in accordance with generally accepted accounting principles but also mote accurately reflected to truth about his income position. It is open to the TP to spread the deduction over a number of years.
20.) TIMING ISSUES: Prepaid Expenses

Statutory Framework: Prepaid Expenses

· 18(9): Limitation Re: repaid expenses: Expenditures paid or incurred by a TP for prepaid rent, royalties, interest, insurance, and taxes, for services to be rendered in a subsequent year will NOT BE DEDUCTIBLE until the year to which they can reasonably be considered to relate.
21.) TIMING ISSUES: Capital Expenditures

Statutory Framework: Capital Expenditures:

· NOTE: can’t deduct immediately because it’s the cost of acquiring a long lasting asset. It could depreciate over time, or could have a limited life.
· 18(1)(b): No deduction for an outlay, loss, or replacement of capital; a payment on account of capita; or an allowance in respect of depreciation, obsolescence, or depletion except as permitted by this part.
Characterization of Capital Expenditures: British Insulated and Helsby Cables v. Atherton (1926, HL)

· R: An expenditure is “on account of capital” where it is made not only once and for all, but with a view to bringing into existence an asset or advantage for the enduring benefit of a trade.
British Insulated Test Applied: Canada v. Johns-Manville (1985, SCC)

· F: Asbestos mine had to regularly buy more land to widen the scope of the open pit. Did so annually for 40 years. Weren’t getting ore out of the land.
· I: Income or Capital expenditure? INCOME
· R: TP regularly made these purchases (not once and for all), didn’t endure for a long-time improvement. Residual presumption in favour of TP also applied.
British Insulated Test Applied: BC Electric Railway (1958, SCC)

· F: TP operated a money-losing railway in the Lower Fraser Valley in BC, paid a total of $220,000to 5 municipalities in BC to obtain their approval for a plan to replace rail service with bus service. Helped to terminate the railway.
· I: Income or Capital? Capital
· R: This was an advantage for the enduring benefit of the TP’s business. The benefit may not endure, but in any event, they increased the value of the transportation franchises, which were capital assets.
British Insulated Test Applied: Haddon Hall Realty (1961, SCC)

· F: TP, a company that owned and operated rental properties, sought to deduct $11,675 that it spent during the year to replace stoves, refrigerators, and window blinds that were worn out, obsolete, or otherwise unsatisfactory to its tenants. 
· I: Income or capital expenditures? Capital
· R: Expenditures to replace cpital assets which have become word out or obsolute are quite different from ordinary annual expenditure for repairs that fall into the category of income disbursements. The paymenst were made once and for all with a view to bringing into existence an asset or advantage for the enduring benefit of the TPers business.
British Insulated Test Applied: Damon Developments (1988, TCC)

· F: TP owned and operated a hotel, deducted the amount expended to acquire various draperies, TVs, washers and dryers to replace outmoded hotel equipment.
· I: Income or Capital? INCOME
· R: Distinguished from Haddon because the items had a shorter useful life in the hotel business than when used by tenants in apartment building. Expenditures for the hotel occur regularly at relatively short intervals and are therefore made to meet continuous demand for expenditures.
British Insulated Test Applied: Algoma Central Railway

· F: TP operated a railway through sparsely populated areas of Northern Ontario, commissioned a 5 year geographical survey of the properties through which its railway ran, in the hope that this would lead to the resource development and increased traffic on its lines.
· I: Income or Capital? INCOME
· R: The anticipated benfit of increased raffic was to remote and speculative to constitute an advantage of an enduring benefit within the beaning of British Insulated. The advantage must be of an enduring nature, and it must be the thing contracted for. Here, this was more like advertising expenses.
British Insulated Test Applied: Canada Starch Co Ltd.

· F: Tp produced and distributed cooking oils, starches, and corn sweeteners. Deducted $15,000 in computing its business income fo the 1964 taxation year that was paid to the owner of a registered trademark in consideration for which the latter withdrew its opposition to the TP’s registration of a similar trademark for a new cooking oil called Viva. 
· I: Income or Capital? INCOME
· R: Payment didn’t bring into existence an asset or advantage for the enduring nature of the business. Registration of a trademark just facilitates the businessman in enforcing their rights. It is an empty right if it is not based on a trade mark that has business or commercial reality as an incidental consequence of the current operations of the business. Benefit wasn’t acquired by paying off the other guy.
British Insulated Test Applied: Oxford Shopping Centres

· F: Tp paid for a raod interchange to access the TP’s arking lot.
· I: Income or Capital? INCOME
· R: The advantage obtained was no more permanent in nature than that expected to be realized from the geological survey that was made in Algoma. Expenditure was laid out as a means of maintaining and enhancing the popularity of the shopping centre to meet the competition of other shopping centres (more akin to advertising). Even though it’s once and for all, it’s revenue expenditure.
Characterization of Capital Expenditures: BP Australia Ltd. v. Commissioner of Taxation of the Commonwealth of Australia (1966, PC)
· F: A payment made as a inducement to a service station operator to sign an exclusive agency contract.
· I: Income expenditure, or capital outlay? INCOME
· R: Were the sums were expended on the structure within which the profits were to be earned, or were they part of the money-earning process? If it was to be used in the continuous and recurrent struggle to get orders and sell, etc, then it was part of the income process, and not capital
Characterization of Capital Expenditures: Sun Newspapers Ltd v. Federal Commissioner of Taxation (1938, Aus HC)
· R: Expenditure  is revenue if its purpose brings it within the wide class of things that in the aggregate form the constant demand that must be answered out of the returns of a trade or its circulating capital. Apply three principles in determining the character of an expenditure by a TP: the character of the advantage sought, and in this its lasting qualities may play a part; the manner in which it is to be used, relied upon, or enjoyed, and in this recurrence may play its part; and the means adopted to obtain it, that is, by providing a periodical reward or outlay is to cover is use of enjoyment for periods commensurate with the payment or by making a final provision or payment to secure future use or enjoyment.
Characterization of Capital Expenditures: Hallstroms

· R: Difference between capital and income expenditures lays between the acquisition of the means of production and the use of them; between establishing or extending a business organization and carrying on the business.
Second Test Applied: Cormack

· F: TP = medical practitioner who devoted much of his time to educational projects and subsequently opened a private school in Edmonton, sought to deuct the cost of a trip to the UK, etc, to observe their schools.
· I: Income or capital? CAPITAL
· R: He didn’t spend money to earn income, ut to increase his knowledge of a special subject, or add to what was virtually a capital asset. 
Second Test Applied: Firestone

· F: TP, grandson of the founder of Firestone Tires, set out in 1968 to create his own “venture capital” business by acquiring financially distressed manufacturing businesses and making them profitable, and sought to deduct as current expenses the money he spent investigating potential businesses for acquisition.
· I: Income or Capital? CAPITAL
· R: Expenditures was in the course of putting together a new business structure. TP was not a trader or dealer in securities and used the info to decide on the purchase or sale of investments, managing them and generally in the administration of an expanding portfolio of capital assets. 
Second Test Applied: Young

· F: Cost of subscriptions in five investment publications was characterized as a capital expense on the basis that the TP was not a trader or dealer in securities and had used the info for deciding on the purchase or sale of investments managing such investments, and generally in the administration of an expanding portfolio of capital assets.
Second Test Applied: Bancroft

· F: TP = chartered accountant who bought some land to open a tourist resort. Sought to deduct as business expenses money spent  before he abandoned the project due to insufficient financing.
· I: Income or Capital? CAPITAL
· R: He was in the process of creating a business structure, even if he never got that far. 
Second Test Applied: Neonex

· R: Legal expenses incurred in connection with an unsuccessful takeover bid are capital expenses.
Second Test Applied: Park Royal Shopping Centre

· R: Fees paid to a firm of architects to draw up plans for the construction of an office building to be erected adjacent to the shopping centre are non-deductible capital expenses.
Second Test Applied: Bowater Power

· F: TP generated and sole electrical power in NFLD, tried to deduct money spend on engineering studies undertaken to assess opportunities for increasing the generation of hydroelectrical power from its existing watersheds.
· I: Income or capital? INCOME
· R: Costs were incurred while the business was operating and were part of the cost of the bsiness. Regad must be had to the business and commercial realities of the matter. Reasonable means taken to determine whether power should be created or not may still result fom the current operations of the business as part of the every day concern of its officers in conducting operations.
Second Test Applied: Kruger Pulp & Paper Ltd.

· R: Consulting services and legal fees incurred with a view to acquiring timber-cutting rights and investigating a site for a plant were allowed as deductible expenses incurred in the operation of the business.
Maintenance/repair of Tangible Property: Canada Steamship Lines

· F: Company had ships on the great lakes. Deducted amounts paid to repair several ships by replacing both the floors and walls of cargo-carrying holds and the boilers by which the ships were powered
· I: Capital or Income? Some of Each
· R: Walls & floors = repair costs; boilers = capital costs. Latter is capital because the cost is large relative to a large asset, and large relative to repair costs in previous years. If an item is Severable, consider these factors to determine if its capital. If holds had been upgraded instead of repaired, it would have been capital.
Maintenance/repair of Tangible Property: Canaport

· F: TP was a wholly owned subsidiary of Irving Oil, that operated an offshore crude oil tanker unloading and receiving facility in NB. Sought to deduct $ spent to inser a fibreglass liner into a subsea crude oil pipeline to prevent leackage and extend the life expectancy of the pipeline
· I: Income or Capital? INCOME
· R: This was much like the cost of repairing the cargo-holds in Canada Steamship
Maintenance/repair of Tangible Property: Reynolds

· F: TP deducted expenditures made to replace the carbon cathode lining in steel pots used to produce aluminium. The useful life of the linings increased from 20 months to a period of4-5 years, and to a period of 7-9 years at the time or trial.
· I: Income or Capital? Capital
· R: The extended life expectancy factored heavily.
Maintenance/repair of Tangible Property: Shabro Investments

· F: Bought a building, then determined it was on a landfill site. Replaced the floor and drains and water lines.
· I: Capital or income? Some of each
· R: Cost of steel pilings to secure the foundation was an upgrade, which was a capital expenditure. So was the floor connected to the piles because it was connected to the pilings. The drains and waterlines were a repair, and therefore deductible
Maintenance/repair of Tangible Property: Goldbar

· F: The TP owned and an apartment building worth about $8mil, sought to deduct money spent to repair an exterior brick was than an inspection revealed to have become unsound. Replaced with a wall constructed of metal cladding
· I: Income or Capital? INCOME
· R:  This is a repair in light of new technology, and the TPer was forced to make the change, which makes it a repair.
22.) TIMING ISSUES: Capital Cost Allowances

The CCA Lexicon

· Depreciation: The cost of tangible capital property with a limited useful life is generally depreciated over its expected life in order to match the expense of the asset with related revenues over the course of its useful life
· Straightline Depreciation: The cost of the property is deducted in equal annual increments over the course of its useful life until the unrecovered or undepreciated cost reaches 0. Useful for patents, or when you know exactly how long something will last.
· Declining Balance Depreciation: A percentage of the unrecovered or undepreciated cost is deducted each year, causing the “book value” to approach but never reach 0. Most capital cost allowances are computed on this basis. Used for cars, etc, when you want to deduct a lot right away.
· Undepreciated Capital Cost:

· Recapture:

· Terminal Loss:

CCA Statutory framework

· 20(1)(a): Deduction permitted for such part of the capital cost to the TP of property, or such amount in respect of the capital cost to the TP of property, if any, as allowed by regulation. Allowance for “capital cost allowances” for “depreciable Property”
· What is allowed by reg will be found in Part XI of the ITA and Schedule 2. Reg 1100(1) has zillions of classes and rates. For each class, you deduct the rate x the UCC of the class
· 13(21): Depreciable Property: Property acquired by the TP in respect of which the TP has been allowed, or would if the TP owned the property at the end of this year, be entitled to, a deduction under paragraph 20(1)(A).
· Schedule II: Provides for classes of property & percents. Reg 1100(1)(a) sets out rates:
· Class 1(q): Property that is a building, including parts of a building 
· Class 3: Building before 1988 or before 1990- 5%
· Class 6: Property that is a building, frame, loge, stucco, etc, if used to produce income from fishing, etc- 10%
· Class 8: Property that is tangible caital property not included in any other class (furniture)- 20%
· Class 10: Automotive equptment or electronic data processing equiptment- 30%
· Class 10.1: Passenger vehicles worth more than $20,000- 30%
· Class 12: vido advertisements, feature films, or computer software- 100%
· Class 13: Leasehold interests

· Class 14: Patents/licenses etc in respect of property

· Class 43: Property acquired after feb 25, 1992 used for manufacturing goods for sale or lease- 30%
· Class 44: Patents for unlimited periods- 25%
· Reg 1102(1) & (2): Exceptions for a bunch of stuff (inventory (1102(1)(b)), not for gaining or producing income (1102(1)(c)), Recreational facilities as per 18(1)(l); (1102(1)(f)), including land (2)
· UCC Calculation: 13(21): Cost – what you’ve deducted under 20(1)(a) – the amount you made from selling stuff, up to the capital cost + recaptured depreciation/13(1) 

· (total cost of all properties acquired in the class previously 
+ the amount of any “recapture” added to the TP’s income in previous years in respect of the class) –
· - (total depreciation claimed for the property of the class before the time in question (ie, terminal losses)
+ Total amounts deducted from the UCC before the time in ? as a result of dispositions of property of the class)
· Acquisition: 13(26) to (32): Can’t declare CCA until the property is available for use

· Acquisition: Reg 1100(2): Half-year rule- the net addition to UCC, only ½ can be deducted in that year of acquisition. Where amounts added to the UCC  of a class b/c of new acquisitions exceeds the amount deducted from the UCC b/c of depreciations, the TP can only deduct half. The effect is to permit TPers who acquire depreciable property to claim only half the normal CCA to discourage the practice of acquiring new depreciable property near the end of a taxation year to increase CCA deductions and reduce income for that year.
· Deduction Limitation: Reg 1100(11): Can’t create or increase rental losses to shelter income from other sources

· Deduction Limitations: Reg 1100(14): Rental property fo above defined as a building, whether owned jointly or otherwise, or a leashold interest, if the property was used for the purpose of gaining or producing gross revenue that is rent.

· Deduction Limitations: Reg 1100(15): No generating a loss from lease properties

· Deduction Limitations: Reg 1100(17): A lease property for above is depreciable property other than a rental property or a certified film feature or production that is owned by the TP and used for the prupsoe of producing revenue that is rent, royalty or leasing revenue. 

· Disposition of Depreciable Property: 248(1): Disposition: Any transaction giving rise to proceeds.
· Proceeds: 13(21): Sale Price

· Proceeds: 1101(1ac): Separate class for rental properties with a capital cost of $50,000 or more. (ie- you don’t pool all the capital costs here.
Reg 1102(1)(c): Income Producing Purpose Test: Ben’s Ltd

· F: Owns and operates a bakery, purchased 3 adjoining residential properties, each with land and a dwelling house. Sold the three buildings and removed them from the land so he could expand the bakery. Sought to re-zone the properties, it passed, and he started construction. Stated costs of aquiring property of $42,000. Apportioned it as $3,000 for land; $38,000 for the buildings. Sought to deduct 10% of the amount as a CCA. Disallowed on the basis that the entire amount was expended to acquire the site and not for the purpose of producing income
· I: Income producing purpose? NO
· A: Argued there were three purposes- buildings were for storage space for the business, or as rent producing property if the re-zone application was denied. 
· R: Shut down the rent argument on the facts. Sole purpose in making the purchase was to acquire a site or the extension of the factory. No intention to acquire the frame houses for gaining or prodcing income. Sole intention was to tear them down. Obtainng a small amount of rent at one point was afortuitous event. 
Reg 1102(1)(c): Hickman Motors

· F: TP carried on a car and truck dealership in St Johns Newfoundland, sought to deduct CCA on leasing equipment which it acquired on a tax-deferred windup of a subsidiary that had accumulated considerable losses, and sold 5 days later to another subsidiary.
· I: Was the property acquired for the purpose of gaining or producing income? YES
· R: Regulation 1102(1)(c) does not require that depreciable property be held for any particular period of time.
· NOTE: This is TOTALLY GARRABLE.

Acquisition of Depreciable Property- MNR v. Wardean Drilling Ltd
· I: When have you properly acquired property, so that you can include it in calculating your CCA?
· R: The test must relate to the title to the property in question or to the normal incidents of title, either actual or constructive, such as possession, use, and risk. Acquisition is at the earliest of when the title is obtained, or when the TP has all the incidents of ownership such as possession, use, and risk.
Acquisition of Property: Construction Berou 

23.) TIMING ISSUES: Allocation of Proceeds
Statutory Framework:
· S.68: Where you can regard “global consideration” reasonably to one piece of property, the proceeds are deemed to be from that property, regardless of the form or legal effect of the transaction. 

Golden v. Canada (1983, FCA)

· F: TP owned an apartmen complex on which he claimed substantial CCA. Sold it for 5.85mil, of which 5.1mil was allocated to the land and the remainder to the buildings and other depreciable property after receiving an unsolicited offer to sell the complex for $5.6 mil with 2.6mil allocated to land, 2.4mil to buildings, and $600,000 to other depreciable property.

· I: Were they fucking with the CCA to get a tax benefit? NO

· R: have to look at this from the POV of both the vendor and the purchaser, the parties engaged in arms length bargaining over the allocation, and the trial judge concluded that $5.1 million was not an unreasonable price to pay for the land alone. 

Peterson v. MNR (1988, TCC)

· F: TP sold a day-care centre for $157,500, of which the agreement of purchase and sale allocated $45,000 to goodwill.

· I: Reasonable to allocate to this, or are the F-ing the system?FING THE SYSTEM

· R: Centre’s license had been cancelled, the centre suffered losses for five years, and 2 appraisal reports concluded that the centre’s god will was non-existent

Leonard v. Canada (1990, TCC)

· F: TP purchased a farm in Quebec after selling one in Ontario. Sought to deduct expenses pertaining to livestock and a milk quota based on their appraised values rather than the proceeds allocated to the assets in the deed of sale.

· I: Do you have to accept the allocation in the agreement? NO

· R: Here, they were given the allocation #s at the last minute after a wait of more than 2 hours. No serious negotiations. True market value may indicate reasonableness. Big diference between FMV and price in contract.
D.) Taxable Capital Gains & Allowable Capital Losses

1.) Characterization

Statutory Framework 

· 3(b): Net taxable capital gains minus allowable capital losses. Note that capital losses are generally only deductible against capital gains.

· 38: Taxable capital gains and allowable capital losses are generally ½ of capital losses
· 39(1)(a):  A TP’s capital gain for the year from the disposition of any property that otherwise wouldn’t be included in income (residual)
· 39(1)(b): Capital loss of the year is whatever loss from the year from the disposition of property that wouldn’t be counted but for this section (residual). Excludes losses on disposition of depreciable property.
· 54: Definition of capital property as depreciable property, and property, the gains and losses from the disposition of which are capital gains and losses. 
Real Property/Immovables Characterization: Regal Heights Ltd. v. MNR (1960, SCC)

· F: TP = a company. Acquired vacant land (40 cres) to build a shopping centre. Attempted to develop it, created promotional literature, discussed financing. After a year and a half or two years, they sell the land because they couln’t induce a big department store to move it. Sought to include the profit from the sale of the property as a capital gain. The revenue authority says that this is income from an adventure in the nature of trade. 
· I: Is the disposition of property such that it will result in a capital gain, or income? INCOME
· R: There was some uncertainty in whether their goal would ever be achieved. They had a Secondary intention of selling the property to turn a profit because the nature of the purchase was speculative. This makes it income.
Real Property/Immovables Characterization: Racine v. MNR (1965, Ex Ct)
· F: TP, each of whom had experience in the real estate business, borrowed money to purchase land and machinery of a bankrupt corporation, which they sold four to sex weeks later at a profit of approximately $20,000 each. In view of the TP’s business experience, the method of financing, and the brief period during which they owned the property, MNR said it’s an adventure or concern in the nature of trade.
· I: Is the disposition of property such that it was a capital gain, or income? CG
· R: Relied on the TP’s uncontradicted testimony at trial that it was their intention to carry on the business indefinitely as a long-term investment; no secondary intention.
· NOTE: Secondary intention is now interpreted so that the possibility of resale at a profit is a “motivating reason” or consideration for the TP’s decision to acquire the property.

Characterization of Vacant Land: Morey Investments & DeSalaberry Realties

· Suggests inventory because something could be done to it
Characterization of Developed Land: Reicher,  Hiwako Investments, Crystal Glass

· Manner of dealing test should be used. Consider:
· TP’s intention
· Feasability of intention
· Geographical location and zone used
· Intention carried out by TP?
· Evidence of a change in intention after purchase
· Nature of the business, profession, calling or trade
· Extent to which borrowed $ was used to finance
· Lenfth of time it was held

· Existence of persons who share interests in the real estate

· Nature of the other ppls occupation

· Factors motivating the sale

· Evidence the TP dealt extensively w/ real estate.

2.) Computation

Computation of CGs: Statutory Framework

· 40(1)(a)(i): General Computational Rule: Taxpayer’s gain from the disposition of any property is the amount by which proceeds from disposition exceed the total of the adjusted cost base of the property immediately before the disposition, and any outlays/expenses for the sale
· 40(1)(b)(i): General rule: TP’s loss is the amount if any by which the total of the adjusted cost base and cost of sale exceeds the profit 
· 248(1): Definition of Disposition: Any transaction or event entitling a TP to proceeds of disposition of property
· 54: Proceeds of definition defined: The sale price of property that has been sold, various kinds of compensation for property that is unlawfully taken, and specific amounts relating to the sale of a mortgaged property or the surrender or property in satisfaction of a debt.
· 54: Adjusted Cost Base: Depreicable property, it’s the capital cost. For other capital property, it’s the cost as adjusted by s.53
Recognition and non-recognition rules

· There must be a disposition of property to trigger capital gains/losses. This implies the need for proceeds. But what if you give something away?
· Deemed Dispositions or Recognition rules: ITA deems TPsto have siposed of various kinds of property in circumstances where no actual disposition has occurred. 
· 69(1)(a): TP gets something from a non-arms length person for in excess of FMV, the TP will be deemed to have gotten it at FMV (prevents income splitting)
· 69(1)(b)(i): TP disposes of something to a non-arms length person for no proceeds or proceeds less than FMV, TP is deemed to have received proceeds amounting to FMV.
· Or, what if you dispose of property, but it isn’t a good time to count it as a gai or loss? (like in transfer of property to and from spouses.
· Non-Recognition or Rollover Rules: Permit actual dispositions to occur without triggering any tax consequences. Often apply where a disposition transforms the TP’s economic interest without effecting an ultimate disposition of the property, such as the transfer of property to a corporation or partnership in which the TP holds an interest, the conversion of debt into equity, an exchange of one share for another, and other corporate reorganizations. 
· 73(1): Inter-vivos transfers to spouses or common law partners will not be recognized as disposition.
E.) Non-Arm’s Length Transfers 

1.) Non-Arm’s Length Concept

Statutory Framework: Non-Arms Length Concept:

· 251(1)(a): Related persons are deemed NAL
· 251(1)(c): Otherwise, it’s a question of fact whether peeps are non-arms length
· 251(2)(a): Individuals are related if connectd by blood relationship, marriage, or adoption
· 251(2)(b): Individuals are related to a corporation that they control or hat a related person controls 
· 251(6): Connection by blood relationship means connection to lineal ascendants and descendants and siblings; connection by marriage or CL partnership means spouses and Cl partners and in-laws; and connection by adoption means connected to adopted children and parents.
· NOTE: uncles, uncles, nieces, and nephews are not related, though they may be NAL under the factual test in 251(1)(c)
2.) Non-Arm’s Length Transfers

Statutory Framework: Non-Arms Length Transfers

· 69(1)(a): Where a taxpayer has acquired anything from a person with whom the TP was NAL for an amount great than FML, TP deemed to have acquired it at FMV
· 69(1)(b)(i): Where a TP has disposed of something to a NAL person for no proceeds or proceeds less than FMV, deemed to have received proceeds equal to FMV
· 69(1)(b)(ii): Where TP has disposed of anything to any person (NAL not required) by way of gift, TP deemed to have recieved proceeds equal to FMV AND under paragraph 69(1)(c), recipient is deemed to have acquired it for FMV.
· Note: For gifts, the proceeds and the cost are adjusted by the rules in the case of a gift, but only cost/proceeds in the case of an NAL transfer subject to 69(1)(a) or (b). Courts are still uncomfortable with the resulting double taxation that can result in these circumstances, and favour adjustments on both sides of the transactions (Allfine Bowlerama)
· 69(1) Notes: 

· applies “except as expressly provided in the Act and is therefore subject to, or trumpted by, rollover rules like the spousal rollover rule in 73(1).
· Apply to the acquisition and disposition of ANYTHING while the rollover rule in 73(1) applies only to a transfer of capital property.
3.) Attribution Rules: Basic Rules

Basic Attribution Rules Statutory Framework:

· 74.1(1):Income or loss from property transferred to a spouse of CL person is attributed back to the individual to avoid income splitting
· 74.1(2): Income or loss from property transferred to a related minor is attributed back. 
· 74.2(1): Capital gains/losses transferred to spouse of CL partner are deemed to apply to the transferor
· 248(5)(a): Extended definition of substituted property includes substitutions ad infinitum
4.) Attribution Rules: Special Rules & Lipson
Special Rules Statutory Framework

· 74.5(1): Attribution rules do not apply if:
· (a) The FMV of the property transferred is less than FMV of property received as consideration, AND
· (c) if the property is transferred to or for the benefit of the transferor’s spouse or CL partner, the transferor elects out of the rollover rule in 73(1)
· 74.5(11): Attribution rules do not apply to a transfer or loan “where it may reasonably be concluded that one of the main reasons for the transfer was to reduce the amount of tax that would ,but for this subsection, be payable under this part on the income and gains derived from the property or from property substituted therefore.
